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In the United States Court of Appeals 
for the District of Columbia Circuit 


No. 9685 


Alfonso L. Bookotjt, Appellant 

0 

v. 

United States of Appellee 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE AND JOINT APPENDIX 


COUNTERSTATEMENT OF THE CASE 

The appellant, Alfonso L. Bookont, was indicted for 
crime of Robbery alleged to have been committed on 
night of March 20, 1947. (R. 8) The offense took 
in the liqnor store of Theodore Kogod, located at 44 
Street, N. W., in the City of Washington, D. C. Two 
George C. Abernathy and Joseph A. Hart, were 
with the appellant as co-defendants, and of these 
pleaded guilty and was sentenced to prison for a term 
from seven to twenty-one years. Joseph A. Hart was 
United States Marine, and was turned over to the 
States Naval authorities for mental treatment The 
emment alleged that Bookont was the driver of the 
cab used by the trio to get away from the scene of 
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crime, and the government offered the testimony of an eye¬ 
witness to the crime who identified Bookont as the driver. 
However, Abernathy denied as a defense witness that 
Bookont was in any way involved in the robbery, but main¬ 
tained throughout that one “Evans’’ w^as the driver of the 
cab. (R. 65) Abernathy was arrested first, implicating 
both Hart and Bookout. Bookout was arrested on the 
twenty-first day of April, 1947, in Virginia, and voluntarily 
returned to Washington in custody of detectives of the 
Metropolitan Police Department. He w’as questioned by 
the police relative to this crime, and was identified by David 
J. Edison, at the Robbery Squad office, and at his trial, as 
the driver of the cab. Bookout had already been named by 
Abernathy as an accomplice upon his arrest a few days 
earlier. (R. 77) Abernathy stated on the witness stand 
before the jury that he had named Bookout as the driver 
only after he was questioned at length and beaten by the 
police. (R. 77) 

The trial date was set for September 22, 1947. On Sep¬ 
tember 18, 1947, Mr. Joseph A. Goldstein, counsel for the 
defendant appointed by the Court, filed a petition for a writ 
of Habeas Corpus ad Testificandum, to compel the co¬ 
defendant, Joseph A. Hart, to appear as a witness for the 
defense, alleging that Joseph A. Hart was an enlisted mem¬ 
ber of the United States Marine Corps, that he was in the 
custody of the Secretary of the Navy, and that his testi¬ 
mony was material. The government in its answer, showed 
that Joseph A. Hart was at that time a patient in the United 
States Naval Hospital at Fort Worth, Texas, as evidenced 
by an attached exhibit containing a Report of Medical Sur¬ 
vey of Navy Department, a Standard Transfer Order, and 
an Authorization for Transfer in the case of Joseph Ansel 
Hart, Private, United States Marine Corps. (R. 3, 4) The 
government had been informed by the proper Naval medi¬ 
cal authorities that Hart was actively psychotic and that 
he was suicidal and homicidal, and that he was in need of 
prolonged immediate institutional treatment. (R. 3) In 
view of the above, the government requested the Court to 
deny the application for the Writ of Habeas Corpus ad Tes- 
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tificandum, pointing out to the Court the impracticably of 
bringing this witness back from Texas, which would pre¬ 
sumably be at Government expense, although it is not so 
reflected in the record. In addition, the Government re¬ 
minded the Court that defense counsel expected the absentj 
Hart only to corroborate the testimony of Abernathy, to 
the effect that Bookout had not been present, and had not) 
participated in the crime. The Court accordingly dismissed 
the petition. (R. 5) 

Mr. Molenof, Assistant United States Attorney, identij 
fled the case to the panel of prospective jurors, and exam T 
ined them. Mr. Goldstein did likewise, and both sides being 
satisfied, the jurors were duly sworn. (R. 8-12) 

The Government called the owner of the liquor storey 
Theodore Kogod, who testified that he was present at tho 
store when it was held up, and who identified Hart an<J. 
Abernathy. However, he could not identify Bookout as 
being the driver of the cab because he never got closq 
enough to the taxicab to see the driver’s face. (R. 15, 18) 

The second witness for the Government was David J. 
Edison. (R. 20) He testified that he was working in th^ 
liquor store when it was held up, that he pursued the rob¬ 
bers to the very door of the taxicab and was able to get a 
good look at the driver’s face. He identified him in the 
court room by placing his hand on Bookout’s shoulder. (ij. 
23) He stated further that he saw him at the Robbery 
Squad headquarters and heard Bookout confess to the part 
he played in the robbery, testifying that while he was there 
“everybody was smiling”. (R. 26) 

The third witness for the Government was Sgt. Otto Fu$s, 
(R. 41-44, 59-62), assigned to the Detective Bureau, Rob¬ 
bery Squad, of the Metropolitan Police Department. He 
stated that Bookout was arrested in Arlington, Virginia, 
April 21, 1947, by both Washington and Virginia Police qn 
a different matter. His testimony was to the effect thp,t 
upon return to Washington, Bookout was questioned at Rob¬ 
bery Squad headquarters concerning this case and admitted 
his guilt. On cross-examination, Mr. Goldstein, upon the 
insistence of his client (R. 47, 48), went into the issue of 
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coercion by the police. The Judge excused the Jury. Book- 
out took the stand and said that the admissions of guilt 
made by him were obtained from him because he was afraid 
of the police from prior experiences as he had been beaten 
before. He was afraid that if he did not admit his guilt 
in this crime that there would be a repetition of the beat¬ 
ing. (R. 53) 

After comprehensive questioning by the Court, by Mr. 
Goldstein and by Mr. Molenof, the Court stated he would 
let the admissions go to the jury on the question of whether 
or not they were voluntary. (E. 57) 

Mr. Goldstein continued his cross-examination of Sgt. 
Fuss with the jury present, and at its conclusion the gov¬ 
ernment rested its case. (R. 62) 

The defense opened with George G. Abernathy (R. 63), 
who testified that the three principals in the robbery were 
Joseph A. Hart, “Jimmie” Evans, and himself. He denied 
that Bookout took any part in the crime. He stated on 
cross-examination that he implicated Bookout when being 
questioned by the police “because they were beating me”. 
(R. 77) On redirect examination he reiterated and empha¬ 
sized the force used on him by the police. (R. 81) 

The second defense witness was Olaf J. Schelin, a Metro¬ 
politan Policeman who was close behind Edison as he chased 
Hart and Abernathy to their taxicab. He stated that he 
was one step behind Edison and he did not see the driver 
(R. 87), as Edison was in his way, blocking his view. (R. 90) 
Next, the defense called Mrs. Mollie Hazard, (R. 92) who 
ran the rooming house where Bookout had lived on the night 
of the crime, and who was his part-time employer. She. 
testified that she saw him on the night in question around 
7:30 or 8:00. The crime took place about 8:00. However, 
on cross-examination, she stated that the hour she saw him 
could have been 7:00 P.M. (R. 97) 

'Mr. Goldstein placed his client on the witness stand to 
testify in his own behalf. (R. 97) He claimed he was drunk 
all night long, having started his drinking early that morn¬ 
ing. (R. 98) In general his testimony was that he did not 







recall a great deal about Ms activities that day except that j 
be was not with Hart and Abernathy when they held up the 
liquor store. Then Mr. Goldstein brought out in the pres¬ 
ence of the jury the testimony wherein the defendant al¬ 
leged that he had been coerced, scared or frightened into 
admitting Ms complicity in the crime as charged. (R. 106) 
However, the reason he gave for making the admissions was 
previous experiences with the police. 

The government called Sgts. Fuss, Cooper and Bonac- 
corsy as rebuttal witnesses in answer to the defense’ con¬ 
tention of force on the part of the police department in 
securing the admissions of guilt. All these officers testi¬ 
fied that they had never used any force or threats of force 
on the defendant, and that they had never seen or heard 
anyone else beating or threatening the defendant. (R. 
119-127) 

After argument by counsel, the Court delivered its in¬ 
structions and sent the jury to deliberate. (R. 157-165) 
Eighteen minutes later the jury returned with a verdict of 
guilty as charged. .(R. 166) It is from that verdict that 
tMs appeal is taken. 

STATUTES AND RULES INVOLVED 
Federal Rules of Criminal Procedure 

30. At the close of the evidence or at such earlier time 
during the trial as the court reasonably directs, any party 1 
may file written requests that the court instruct the juryi 
on the law as set forth in the requests. At the same time 
copies of such requests shall be furnished to adverse par¬ 
ties. The court shall inform counsel of its proposed action 
upon the requests prior to their arguments to the jury, but; 
the court shall instruct the jury after the arguments are 
completed. No party may assign as error any portion oi 
the charge or omission therefrom unless he objects thereto 
before the jury retires to consider its verdict, stating dis T 
tinctly the matter to which he objects and the grounds of 
his objection. Opportunity shall be given to make the oM 
jection out of the hearing of the jury. 
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Act of March 3, 1901, 31 Stat. 1322. 

22 D. C. Code Section 2901. Bobbery. 

'Whoever by force or violence, whether against resistance 
or by sudden or stealthy seizure or snatching, or by putting 
in fear, shall take from the person or immediate actual pos¬ 
session of another anything of value, is guilty of robbery, 
and any person convicted thereof shall suffer imprison¬ 
ment for not less than six months nor more than fifteen 
years. 

SUMMARY OF ARGUMENT 

I 

The trial court denied the defendant’s petition for a Writ 
of Habeas Corpus ad Testificandum to return one Joseph 
A. Hart, a co-defendant, from Texas to testify in behalf of 
the defendant. The government contends the court below 
acted properly since there was responsible information that 
the desired witness was a homicidal maniac, under medical 
treatment in a United States Naval Hospital in Fort 
W T orth, Texas. His testimony as proffered by defense 
counsel would be merely cumulative and corroborative of 
that of another witness. This is a matter within the sound 
discretion of the trial court which should not be reviewed 
on appeal. 

n 

The defendant admitted his guilt when questioned con¬ 
cerning this crime by the police. The evidence on this issue 
■was heard by the trial judge and allowed to go to the jury, 
who found against the defendant. Uncorroborated state¬ 
ments of the defendant of beatings on unidentified previous 
occasions by police officers, which are offered to counter 
balance admissions of guilt made to the police on the case 
on trial, are not sufficient as a matter of law to preclude 
the introduction into evidence of the admissions, thereby 
excluding from the consideration of the jury the voluntary 
nature of the admissions. 
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• 

The prosecution attorney, in identifying the case to the 
panel of prospective jurors, referred to the fact that the 
defendant was charged in the indictment in this case to¬ 
gether with two others, “whose cases have been dispose^ 
of.” (R. 8.) The government submits that this was not 
error. If it was error the defense counsel should have ob¬ 
jected to it at that point. Also, the defense introduced ajs 
a witness one of the codefendants who admitted on the wit¬ 
ness stand that he had entered a plea of guilty. In addition, 
the judge cured the error, if there was any, by his instruc¬ 
tions. 


IV 

In instructing the jury on the criminal responsibility df 
a party to a crime who acts as a lookout, or otherwise plays 
an indispensable part in the scheme of the crime to be per¬ 
petrated, the trial judge used as an illustration the first 
case in the United States on this point which arose in Mas¬ 
sachusetts in connection with a murder. (R. 157-158.) The 
government contends that there was no error in this in¬ 
struction since there was no way that the jury could con¬ 
nect the defendant with a murder which took place in 1820, 
127 years ago. The case was merely historically illustra¬ 
tive of the point of law involved. 

Rule 30 of the Federal Rules of Criminal Procedure pro¬ 
vides that objections to any instruction shall be made “be¬ 
fore the jury retires to consider its verdict, stating dis¬ 
tinctly the matter to which he objects and the grounds of his 
objection.” That was not done in this case. The allegbd 
error may not be raised for the first time on appeal. 


There was substantial evidence to sustain the verdict of 
the jury. This verdict should not be disturbed on appeal. 
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ARGUMENT 

I 

A Petition for the Application of the Writ of Habeas Corpus 
' Ad Testificandum Is Addressed to the Sound Discretion of 
the Court and the Action of the Court Will Not Be Dis¬ 
turbed Unless There Is Shown an Abuse of Discretion 

Appellant contends the Court erred in denying his re¬ 
quest on the trial of the case for a Writ of Habeas Corpus 
ad Testificandum in order that a codefendant, Joseph Ancel 
Hart, might be brought from Texas to Washington to tes¬ 
tify in behalf of the defendant. There is no contention that 
the defendant was deprived of the testimony that Hart was 
going to offer, because the defense counsel admitted that 
Hart would do no more than corroborate the testimony of 
Abernathy, the other codefendant. Abernathy was avail¬ 
able, and willing, to testify that the defendant, Bookout, 
was not involved in any way in the crime. The government 
offered information that it had received from responsible 
authorities in the Navy Department that Joseph Hart, a 
private in the United States Marine Corps, was a homicidal 
maniac, receiving institutional care in Fort Worth, Texas. 

In the case of In Re Thaw, 166 Fed. 71 (1908), the United 
States Circuit Court of Appeals for the Third Circuit dis¬ 
cussed a Writ of Habeas Corpus ad Testificandum as fol¬ 
lows at page 75-76: 

“The question is not as to the sanity or insanity of 
Henry Kendall Thaw, nor as to whether there had been 
any conclusive adjudication that he was insane. • • • 
It did not clearly appear that there was an immediate 
necessity for his testimony but it was plainly shown 
that his competency to testify, to say the least of it, 
was open to very serious question, • • • and ‘ * * * 
it is not to be presumed that any Court would issue a 
writ of habeas corpus to bring before it a person • • • 
to testify, who, when brought, could not testify.’ ‘This 
writ of habeas corpus ad testificandum, under any 
practice, either in this country or in England, never 
issued except to bring a witness competent and quali¬ 
fied to testify when brought, and never to bring a per¬ 
son who could not testify when brought by reason of 
his being disqualified as a witness.’ Ex parte Marma- 
duke, 91 Mo. 228, 237, 4 S. W. 91, 92, 60 Am. Rep. 250.” 
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This court cited In Re Thaw, supra, with approval in the 
case of Neufield v. United States, 73 App. D. C. 174, 184, 
118 F. 2d 375 (1943). In this case one of appellant’s points 
was directed to the trial court’s refusal to grant a motion 
by the defendant for “compulsory process” against a wit¬ 
ness in Alcatraz Penitentiary. The Court said: 

“ * • • Although not formally designated as such by 
counsel, this motion was one, in effect, for the issuance 
of a writ of habeas corpus ad testificandum , the com¬ 
mon law writ for the production of witnesses who are 
confined in jail and who are thus beyond the reach of 
the ordinary subpoena. The issuance of such a writ 
was at the common law discretionary. 8 Wigmore, Evi¬ 
dence (3d ed., 1940) 110; 1 Greenleaf, Evidence (16th 
ed., 1899) 473; In re Thaw, 3 Cir., 1908,166 F. 71, Ann. 
Cas. 1915 D, 1025. And it has been held in the Fed¬ 
eral courts that the issuance of all compulsory process 
is discretionary where the production of the witness is 
sought at Government expense. Goldsby v. United 
States, 1895,160 U. S. 70,16 S. Ct. 216, 40 L. Ed. 343; 
Crumpton v. United States, 1891, 138 U. S. 361, 11 S. 
Ct. 355, 34 L. Ed. 958; Gibson v. United States, 8 Cir., 
1931, 53 F. 2d 721; Austin v. United States, 9 Cir., 
1927, 19 F. 2d 127; Dupuis v. United States, 9 Cir., 
1925, 5 F. 2d 231. • • •” j 

The case of Gibson v. United States cited in the Neufield 
case supports the government’s contention as to the discre¬ 
tion of the trial court. There was involved here a writ of 
habeas corpus ad testificandum to compel the attendance of 
a witness at the government’s expense. There the Court 
said: 

“• * * It is quite generally held that an application of 
this sort [writ of habeas corpus ad testificandum] is 
addressed to the discretion of the trial court which, in 
the absence of a clear abuse, will not be reviewed on 
appeal. Goldsby v. United States, 160 U. S. 70, 16 S. 
Cit. 216, 40 L. Ed. 343; Crumpton v. United States, 138 
U. S. 361,11 S. Ct. 355, 34 L. Ed. 958; Austin v. United 
States (C.C.A.) 19 F. (2d) 127, 129; Dupuis v. United 
States (C.C.A.) 5 F. (2d) 231. 

“In Austin v. United States, supra, it was contended 
that the court had erred in denying defendant’s appli-) 
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cation for subpoenas to certain witnesses at the ex¬ 
pense of the United States. In disposing of this con¬ 
tention, the court said: ‘The denial of the application 
was the exercise of the trial court’s discretion in a 
matter which is not subject to review by an appellate 
court.’ ” 

In the Bookout case it does not appear from the record 
that the production of Hart was to be at government ex¬ 
pense, but nevertheless it would be contrary to all experi¬ 
ence and reason if a defendant, who was unable to engage 
his own attorney, and who has been represented throughout 
his case by attorneys appointed by the courts, could offer 
to pay the expense of bringing a lunatic from Texas, to¬ 
gether with medical and military attendants who would be 
required to accompany Hart on his journey, and to main¬ 
tain them here throughout the trial and return them to 
Texas after the trial. 

In addition, counsel for the defendant, Bookout, filed his 
petition for the application of the writ on September 18, 
1947, four days before the trial of the case. It is not dis¬ 
closed by the record, but the mental condition of Hart, the 
absent witness, must have been known to defense counsel, 
and in any event was known to the defendant for some time. 
In the Neufield case, supra, this Court indicated that it was 
necessary to make a strained assumption in the defendant’s 
favor that he was able to pay the costs of transportation 
of the desired witness and a guard, or guards, from Alca¬ 
traz, inasmuch as the appellant had filed in that appeal an 
affidavit in forma pauperis. (Page 184). In Bookout’s 
case the record is barren of any reference to the procuring 
of Hart at government expense, but the appellee believes 
that there would be the same strained assumption if it were 
assumed that Bookout could make provision for the expense 
of procuring the witness. 

A further reason stated by this court in upholding the 
trial court’s ruling in the Neufield case was that the request 
for the writ was made on the date of trial. The Court said: 

“For the due administration of justice, there must be 
1 a limit to delay; and if the right to the writ for the 
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production of a jailed witness were absolute in the 
sense that the writ must be issued and executed when¬ 
ever demand is made, it would be within the power ojt 
an accused to compel a continuance by making a late 
demand- • * *” 

In Bookout’s case the record does not show on what date 
the defendant. Hart, was turned over to Naval authorities 
and sent to Texas. The record does show that Hart testi¬ 
fied in another case in behalf of Bookout some time earlier. 
(R. 4.) Defense counsel stated on the date of trial thdt 
he was unaware of the fact that Hart was out of the juri$- 
diction at the time he filed his petition for the writ, but lie 
did know that Hart was undergoing a mental examination 
at the time he testified in the previous case. Mr. Goldstein 
stated that he would not want to assume any responsibility 
or ask the court to assume any responsibility to go back 
over the “Navy Board’s finding that a man is insane.” (i. 
4.) Thus, it would seem that while the absence of Hart 
from the jurisdiction may have been a surprise to defense 
counsel, yet he must certainly have been aware of Hartl’s 
mental condition; and, indeed, a request for the writ only 
four days before the trial date would seem to be unseason¬ 
able. In any event, the defendant, through his counsel, 
waived any right to assign the trial court’s ruling as errbr 
when he specifically absolved the trial court of any respon¬ 
sibility for not going back over the Naval Board’s finding 
of Hart’s insanity. (R. 4.) 


If No Force or Threat is Used to Secure an Admission, Its 
Voluntary Nature is Unaffected 

There is no merit in the appellant’s contention that the 
trial court “erred in not sustaining defendant’s motion|to 
preclude the admissions made to members of the Metro¬ 
politan Police Force.” In the first place, the record fsiils 
to disclose that such a motion was made. In fact, the rec¬ 
ord reveals that defense counsel did not object when Sgt. 
Fuss testified as to the admission of guilt on the part) of 
the defendant. (R. 43, 47, 48). 
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In Bram v. United States, 168 U. S. 532, 557-558, it is 
stated: 

“In this Court the general rule that confessions must 
be free and voluntary, that is, not produced by induce¬ 
ments engendering either fear or hope, is settled * * *. 
• • • In this court also it has ben settled that the mere 
fact that the confession is made to a police officer, while 
the accused is under arrest in or out of prison, or was 
drawn out by his question does not necessarily render 
the confession involuntary, but as one of the circum¬ 
stances such imprisonment or interrogation may be 
taken into account in determining whether or not the 
statements of the prisoner were voluntary.” 

The Supreme Court ruled in Sparf v. United States, 156 
U. S. 51, 55, that: 

“Confinement or imprisonment is not in itself suffi¬ 
cient to justify the exclusion of a confession, if it ap¬ 
pears to have been voluntary, and was not obtained by 
1 putting the prisoner in fear or by promises.” 

This Court said in Brady v. United States, 1 App. D. C. 
246, 249 (1893): 

“The sufficiency of the evidence to show the compe¬ 
tency of the confession is primarily a question for the 
court. As to how he shall satisfy himself with respect 
to this question, or as to what extent he will hear proof 
thereon, is necessarily a matter almost entirely within 
1 his discretion, the exercise of which should not be re¬ 
vised except in cases of palpable abuse.” 

In Hardy v. United States, 3 App. D. C. 35, 47 (1894), this 
Court said: 

“The better rule now generally prevailing is to limit 
the power of the court to the question of the admissi¬ 
bility primarily, only, leaving the jury perfectly free 
to consider or reject it, according as they might believe 
1 it to have been properly or improperly introduced.” 

In this same case the Court, through Mr. Justice Shepard, 
stated: 

“Confessions are not to be excluded because not 
spontaneous. They would rarely, if ever, be made 
without the operation of some influence upon the mind 
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of the prisoner. * * * It is only when the confession 
may be said to have been extorted, that is to sayj, 
dragged reluctantly from the breast of the prisoner, 
through the deliberate excitation of his hopes and fears 
by some actual promise or threat, that the court should 
refuse to let it go to the jury for any purpose.” 

See jBrown v. United States, 35 App. D. C. 548, 551, 552. 

In McAfee v. United States, 70 App. D. C., 142, 145,106 
F. 2d 21, 24 (1939) this Court ruled: 

“• • * Under the law and practice in this jurisdiction 
the duty of a trial judge in respect of an offered con¬ 
fession is first on voir dire to determine whether or not 
there is evidence upon which the confession might be 
held to be voluntary. If he concludes there is no such 
evidence, then he must exclude the confession from thb 
case. But if, in his view, there is evidence from whic]h. 
it might be held to be voluntary, he must admit it in 
evidence and submit it to the jury under proper in¬ 
structions. Brady v. United States, 1893,1 App. D. C. 
246; Hardy v. United States, 1893, 3 App. D. C. 35; 
Davis v. United States, 1901, 18 App. D. C. 468; West 
v. United States, 1902, 20 App. D. C. 347; Lorenz f. 
United States, 1904, 24 App. D. C. 337; Murray y. 
United States, 1923, 53 App. D. C. 119, 288 F. 1008; 
Wilson v. United States, 1896, 162 U. S. 613, 16 S. Ct. 
895, 40 L. Ed. 1090.” 

There is in the record of the case now on appeal, no indi¬ 
cation of any serious or protracted discomfort, either physi¬ 
cal, mental, or psychological, inflicted upon Bookout in an 
effort to get information about the crime of which he whs 
accused. The McAfee case was cited with approbation in 
Wheeler v. United States, 82 U. S. App. D. C. 363, 368,1&> 
F. 2d 225 (1948). See also cases cited in Wood v. United 
States, 75 U. S. App. D. C. 274, 277, 128 F. 2d 265 (1942). 

In Wagner v. United States, 110 F. 2d 595 (1940), ceit. 
denied, 310 U. S. 643, the 5th Circuit Court of Appeals ap¬ 
proved the general rule that, “* * * it is for the court to 
determine whether a confession objected to as not volun¬ 
tarily made is to be admitted in evidence.” 
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It is further pointed out by that court that after the trial 
court had heard the testimony as to the giving of the con¬ 
fession, out of the presence of the jury, had ruled it was 
voluntarily made and admissible, and had allowed the jury 
to determine its voluntariness themselves as a question of 
fact, “• * * appellant may not prevail here by merely 
pointing to his own testimony supporting his claim that 
the confession was induced by promises. He must show 
that, taken as a whole, the evidence does not support the 
finding of the judge and jury. ,, (P. 596). Cited with ap¬ 
proval in Wortham v. United States, 5 Cir., 164 F. 2d 9*79 
(1947), cert, denied, 333 U. S. 880. 

There is no showing in appellant’s brief that he was in 
fact physically beaten or otherwise forced to make admis¬ 
sions of guilt. The only basis for this coercion set out in 
the brief of appellant is to the effect that fear of police 
methods had been instilled in him as a result of prior ar¬ 
rests at which times it is alleged he had been mistreated. 
The government submits that the “unusual facts and cir¬ 
cumstances surrounding this case” (appellant’s brief, p. 
13) were submitted to the jury (R. 57,105,106 et seq.), with 
proper instructions by the trial court (R. 163 et seq.) on the 
issue of admissions against interest by the defendant, and 
the jury found against the defendant by returning a verdict 
of guilty. (R. 166). Accordingly, it is submitted that the 
second assignment of error in the appellant’s brief is with¬ 
out merit. 


m 

If Error Is Made in Identification of the Case It Must Be Ob¬ 
jected to at that Time or It Is Waived; If any Error was 
Made# It was Cured 

In identifying the case to the panel of prospective jurors 
it is urged by appellant that prosecuting attorney com¬ 
mitted error by informing the panel that “the defendant 
Bookout is charged in the indictment in this case together 
with two others, George Abernathy and Joseph Hart, whose 
cases have been disposed of.” The appellant argues that 
this statement created an inference that Abernathy and 
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Hart had pleaded guilty and that the appellant was eqnally 
guilty. It is urged by the appellant that the trial judge 
should have, on his own initiative, declared a mistrial it 
this point. Courts universally hold that the general con¬ 
duct of the trial is within the trial court’s sound discretion, 
and not re viewable unless abuse of discretion is shown. 
Mears v. United States, 60 App. D. C. 387, 389, 55 F. 2d 745 
(1932). See United States v. Lanza, 2 Cir., 85 F. 2d 544, 
(1936), cert, denied, 299 U. S. 609. 

The general rule is that objection to the admissibility of 
evidence in a criminal prosecution should be made at the 
time the evidence is offered, Fuller v. United States, 53 Apjp. 
D. C. 88, 91, 288 F. 442 (1923), so that the trial judge may 
have an opportunity to pass upon it. Yet, in the case now 
on appeal, no objection was made by counsel for the de¬ 
fendant when the statement was made by the prosecuting 
attorney. Nevertheless, no prejudicial error resulted, since 
the defendant brought in to testify in his behalf one of the 
men mention of whom is complained of, namely, George 
Abernathy, who testified that he had pleaded guilty. Thus, 
any error, if error there was, became nullified by subse¬ 
quent events. (R. 64). j 

However, this was proper conduct on the part of the 
prosecution. The government is entitled to any legitimate 
benefit that may arise from the identification of the codefen¬ 
dants who were jointly indicted in testing the jurors on the 
voir dire, to determine their impartiality. 


IV 

If Error is Committed by the Trial Court in its Instructions the 
Error Must be Objected to at That Time, or Else It May 
Not be Assigned as Error on Appeal 

The appellant’s fourth assignment of error is that the 
trial court judge should have refrained from discussing a 
murder case in his charge to the jury. In support of this 
contention, appellant cites Smith, et al v. United States^ 67 
App. D. C. 251, 91 F. 2d 556 (1937). That case involved 
the erroneous admission into evidence of unsworn state¬ 
ments to the police made by certain of the defendants relat- 


ing to a murder in which these defendants were involved, 
hut which murder had no direct bearing on the instant pros¬ 
ecution for a conspiracy to violate federal revenue laws. 
The Government submits that this case is not in point since 
it does not relate to erroneous instructions to the jury, and 
since it bears no factual similarity to the case of United 
States v. Bookout. In the instruction complained of, the 
trial court used what it referred to as the first case of its 
kind in the United States as an illustration of the principle 
of law involved. It was a murder case, and served merely 
as an example to illustrate to the jury that one who aids and 
abets in the co mmi ssion of a crime can he charged equally 
with those who actively committed the crime, even though 
not physically present on the scene of the crime. There is 
no prejudicial error in this charge in that there is no show¬ 
ing of injury to the rights of the defendant. In any event, 
as the defendant failed to object to the charge, he cannot 
now urge that the charge is erroneous. KitreU v. United 
States, 10 Cir., 79 F. 2d 259, (1935) cert, den., 296 U. S. 643. 

The Federal Rules of Criminal Procedure, Rule 30, pro¬ 
vide that “.... No party may assign as error any portion 
of the charge or omission therefrom unless h|e objects 
thereto before the jury retires to consider its verdict, stat¬ 
ing distinctly the matter to which he objects and the 
grounds of his objecion....” 

The appellant admits in his brief (p. 17) that the portion 
of the charge complained of in no manner associated Book- 
out with a murder case. Nor is there any suggestion either 
in appellant’s brief or in the record that this portion of the 
charge was considered by defense counsel at the trial as 
prejudicial, that it was objected to by him, nor that it had 
any effect at all upon the jury’s deliberations on the inno¬ 
cence or guilt of the defendant. 

In the case of Fordkis v. United States, 10 Cir., 137 F. 
2d 581, 582, (1943), the court said: 

“The contentions advanced for reversal of the judg¬ 
ment and sentence relate solely and exclusively to the 
instructions given by the court. But no exceptions were 
taken to the instructions. . . . Therefore, the questions 
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now presented were not preserved and were not open 
to review. Lindsay v. Burgess, 156 U. S. 208,15 S. Ct 
355, 39 L. Ed. 399; Order of Commercial Travelers v.| 
Greer, 10th Cir., 43 F. 2d 499; Kitrell v. United States, 
10 Cir., 79 F. 2d 259; Schritchfield v. Kennedy, 10th 
Cir., 103 F. 2d 467. 

“Errors occurring during the trial of a criminal case ! 
must be appropriately called to the attention of the 
trial court by objection, exception, or otherwise, thus| 
affording an opportunity for correction; and ordinar¬ 
ily where that is not done they are not reviewable on 
appeal. Bogileno v. United States, 10th Cir., 62 F. 
2d 329; Williams v. United States, 10th Cir., 66 F. 2d 
868; Trefone v. United States, 10th Cir., 67 F. 2d 954; 
Strader v. United States, 10th Cir., 72 F. 2d 589; Kritz 
v. United States, 10th Cir., 76 F. 2d 847; Edgmon v. 
United States, 10th Cir., 87 F. 2d 13; Crabb v. United 
States, 10th Cir., 99 F. 2d 325; Hayes v. United States, 
10th Cir., 112 F. 2nd 676; Miller v. United States, 10th 
Cir., 120 F. 2nd 968; Bose v. United States, 10th Cir.] 
128 F. 2nd 622.” 


In the Bookout trial the defense counsel made no more 
than four objections throughout. None of them were ad¬ 
dressed to the points now on appeal. Accordingly, it is ap¬ 
propriate to cite this Court’s per curiam opinion in Depina 
v. United States , 78 U. S. App. D. C., 31, 137 F. 2d 673 
(1943): j 

“Appellant was convicted of theft and sentenced to 
imprisonment of 20 months to 5 years. Throughout 
the trial his counsel made no complaint of any ruling, 
action, or instruction of the court and took no excep¬ 
tions. In our opinion there is nothing in the case 
which would justify us in departing from the rule that 
points not raised in the trial court will not be consid¬ 
ered on appeal” 


The case of Madson v. United States, 10 Cir., 165 F. 2nd 
507, 510 (1948), follows this rule citing Buie 30 of the Fed. 
Buies of Crim. Pro. in denying the appellant’s belated com¬ 
plaint on the instruction to the jury. 
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As it has not been shown that the error, if any, w r as preju¬ 
dicial, and as the appellant failed to complain seasonably, 
it is submitted that there is no merit to this contention of 
error. 

V 

There was Sufficient Evidence to Sustain the Verdict of the 

Jury 

The defendant was identified by an eye witness to the 
crime, David J. Edison, who followed the two gunmen, Hart 
and Abernathy, from the scene of the robbery to the cab in 
which they made their escape. Edison admittedly was 
abreast of the cab’s front door. The defense witness, Olaf 
J. Schelin, stated that Edison had reached the forward half 
of the cab. Edison testified he saw Bookout and that Book- 
out was the driver of the cab. 

Contrary to this evidence were the statements of Aber¬ 
nathy and Bookout, both of whom denied that Bookout had 
any part in the crime. The former was a confessed crimi¬ 
nal already sentenced to a term of from 7 to 21 years for 
the crime of Bobbery, and the latter was a man with a long 
criminal record, on trial for the same offense. 

The jury had for its consideration ample evidence which, 
if believed, would justify a verdict of guilty. This would 
be so even if the admission of guilt made by Bookout to the 
police were excluded from their consideration. 

It is not the function of the appellate court to determine 
the weight of the evidence. The Supreme Court of the 
United States stated this rule as follows in Glosser v. 
United States, 315 U. S. 60, 80 (1942): 

“It is not for us to weigh the evidence or to deter¬ 
mine the credibility of witness. The verdict of a jury 
must be sustained if there is substantial evidence, tak¬ 
ing the view most favorable to the government to sup¬ 
port it.” 

This court stated the same rule in essentially the same 
language in the case of Hardeman v. United States, 82 U. S. 
App. D. C. 194,163 F. 2d 21 (1947). 
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Accordingly, the Government submits that the verdict 
of the jury be sustained in view of the substantial evidence 
supporting their decision. 

CONCLUSION 

Wherefore, it is respectfully submitted that the judgment 
of the court below should be affirmed. 

I 

Geobge Morris Fay 

United States Attorney 

John D. Lane 

Assistant United States Attorney 

Martin J. McNamara, Jr. 

Assistant United States Attorney 
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JOINT APPENDIX. 


167 Tnf3ir+ m <awf 

Filed in Open Conrt May 19, 1947 

G. J. No. Orig. 

Criminal No. 507-47 

Robbery 

DISTRICT COURT OF THE UNITED STATES FOR THE DISTRICT 

OF COLUMBIA 

Holding a Criminal Term 
April Term, A. D. 1947. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, ini 
and for the District of Columbia aforesaid, upon their oath, 
do present: 

That George D. Abernathy, Alphonso L. Bookout and 
Joseph A. Hart, on, to wit, March 20,1947, and at the Dis¬ 
trict of Columbia aforesaid, by force and violence, and 
against resistance, and by putting in fear, and by sudden 
and stealthy seizure and snatching, feloniously did steal, 
take and carry away, from and off the person, and from the 
immediate, actual possession of one Theodore Kogod, then 
and there being, Four hundred and seventeen dollars in 
money and one bottle of whiskey, of the value of three dol¬ 
lars and ninety-five cents, of the goods, money and property 
of the said Theodore Kogod, against the form of the statute 
in such case made and provided, and against the peace and 
government of the said United States. 

George Morris Fay, 

Attorney of the United States 
in and for the District of Co¬ 
lumbia. 
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168 Arraignment 

Friday, May 23, 1947 

Criminal No. 507-47 
United States 
v. 

Alphonso L. Bookout 

Come as well the Attorney of the United States, as the 
defendant in proper person, in custody of the Superinten¬ 
dent of the Washington Asylum and Jail; whereupon the 
defendant being arraigned upon the indictment; the read¬ 
ing whereof he specifically waives, pleads not guilty 
thereto, and for trial puts himself upon the country and 
the Attorney of the United States doth the like. 

169 Verdict 

Tuesday, September 23,1947 

Come again the parties aforesaid, in manner as afore¬ 
said, and the same jury that was respited in this case yes¬ 
terday; whereupon the said jury upon their oath say that 
the defendant is guilty in manner and form as charged in 
the indictment; and thereupon said defendant is remanded 
to the Washington Asylum and Jail, and the case is re¬ 
ferred to the Probation Officer of the Court. 

170 Sentence 

Wednesday, October 1, 1947 

1 Come as well the Attorney of the United States, as the 
defendant in proper person, in custody of the Superinten¬ 
dent of the Washington Asylum and Jail, and by his attor¬ 
ney, Joseph Goldstein, Esquire; and thereupon it is de¬ 
manded of the defendant what further he has to say why the 
sentence of the law should not be pronounced against him 
and he says nothing except as he has already said; where¬ 
upon it is considered by the Court that, for his said offense. 


3 

the said defendant be committed 
or his authorized representative 
period of Three (3) years to Nine 


171 Filed Oct. 15,1947 

Affidavit in Support of Application for Leave to Proceed 
Without Prepayment of Costs 

I, Alphonso Leroy Bookout, being first duly sworn ac¬ 
cording to law, depose and say that I am the defendant in 
the above-entitled cause, and, in support of my application 
for leave to proceed in said cause without being required 
to prepay fees or costs, state as follows: 

1. That I am a citizen of the United States. 

2. That because of my poverty I am unable to pay the 
costs of said suit or action. 

3. That I am unable to give security for the same. 

4. That I believe I am entitled to the redress I seek in 
said suit or action. 

I 

5. That the nature of my cause of action is briefly staged 
as follows: 

Notice of Appeal 

Alphonso Leroy Bookout 

Subscribed and Sworn to before me this 14th day of 
October 1947. 

George E. Stokes 
Notary Public , D. C. 

Let the defendant proceed on appeal without prepayment 
of costs. 

McGuire, X 
Justice 

10/27/47 


to the Attorney General 
for imprisonment for a 
(9) years. 
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3 ' Transcript of Proceedings. 

The Clerk: The case of Alfonso L. Bookont. 

Mr. Molenof: May it please the Court, I think there is a 
preliminary matter to take care of. I think it is going to 
be a preliminary matter on that petition for a writ yon 
were going to take care of. I thought it might be wise to 
do that in the absence of the jury. 

The Court: Mr. Goldstein, there was an application made 
by you in the presence of Government counsel in my cham¬ 
bers for the issuance of a writ of habeas corpus ad testi¬ 
ficandum. 

That is in reference to the Defendant Hart and the Gov¬ 
ernment showed that at the time according to information 
Hart is a lunatic, not only he is a lunatic, but is a lunatic 
with very definite homicidal tendencies, and it would be 
much against his advantage and would be deleterious to 
the public to permit him to travel from Texas where he is 
for the purpose of testifying in this trial. 

I indicated to you if he is a lunatic most certainly he is 
not competent to testify, and for that reason I deny the 
application for the writ. 

Mr. Goldstein: All I wish to say is at the time I peti¬ 
tioned for the writ of habeas corpus ad testificandum I did 
not know, since I had been away. 

The Court: That is very true. You did not know any¬ 
thing about it. I merely said what I have said for the 
purpose of this record. 

• * * • • # • • • 

4 Mr. Goldstein: Further, the reason I did make— 
even if I had known, was that this man had testified 

at the time he was undergoing his mental examination 
originally. 

The Court: Ajid he testified in the other case before 
Judge Morris? 

Mr. Goldstein: Yes. 

The Court: And I asked you whether you recollected or 
not the testimony he gave before Judge Morris was germane 
to the issue here, and you said no, it involved another 
offense. 
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Mr. Goldstein: That is correct. The trial before Justice 
Morris was another offense, bnt it was in a chain of similar 
offenses, all committed within a short period of time. 

The Court: In any event, the trial before Judge Morris 
involved another offense, similar case. 

Mr. Goldstein: Similar case. 

The Court: Therefore that evidence adduced there 
through him would not be germane to the issue here. 

Mr. Goldstein: Of course the main purpose was that Hart 
was the most important witness in the defendant’s behalf. 
Of course I am not prepared—I wouldn’t want to assume 
any responsibility or ask the Court to assume any respon¬ 
sibility to go back over the Navy Board’s finding that a 
man is insane. 

The Court: I will merely make a ruling to the effect the 
defendant placed evidence before me to the effect 
5 the man, who was present at the time, was a lunatic 
incapable of testifiying in any proceeding. 

Mr. Molenof: There was a proffered amendment by Mr. 
Goldstein with respect to what Hart’s testimony would be. 
He advised Your Honor further Hart would testify Defe4d- 
ant Bookout was not at the scene and did not participate. 
Further, Mr. Goldstein advised Your Honor one defendant, 
Abernathy, will be called for the purpose of testimony. 

The Court: That is correct. Abernathy will testify in 
substance what Hart would testify if present. 

Mr. Molenof: It would be merely cumulative. 

The Court: Hart’s testimony would be merely cumulative 
and corroborative of what Abernathy will testify. 

Mr. Goldstein: That is right. | 

The Court: Bring the jury back in, please. 

Mr. Molenof: Would Your Honor care to sign an order 
dismissing that petition? 

• ••••••• 

8 Mr. Molenof: May it please the Court, and mem¬ 

bers of the panel, the Defendant Alfonso L. B<j>ok- 
out, the gentleman in the gray suit, here, seated next to his 
counsel, Mr. Goldstein, is charged in the indictment in this 
case with the crime of robbery. 
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The Defendant Bookont is charged in the indictment in 
this case together with two others, George Abernathy and 
Joseph A. Hart, whose cases have been disposed of. Yon 
merely will be compelled in this case to judge the guilt or 
innocence of the Defendant Bookont. 

The indictment in this case charges Bookont with rob¬ 
bery. 

The premises involved are located at 43 E Street, North¬ 
west, and on the premises is a liquor store. 

The date of the alleged robbery was on the night of 
March 20,1947. 

• *••••••• 

12 1 Opening Statement on Behalf of the 

Government. 

Mr. Molenoff: May it please the Court and members of 
the jury, as I related to you in my identification of this case, 
the Defendant Alfonso L. Bookont is charged with the crime 
of robbery. 

The evidence the Government will submit to you will show 
on the night of March 20,1947, the Defendant Bookont, to¬ 
gether with two others, George Abernathy and Joseph Hart 
were in possession of a taxicab. 

The evidence will show you while they were in pos- 

13 session of that taxicab they formulated on a plan to 
rob and hold up a liquor store in the vicinity of No. 

44 E Street, Northwest; that pursuant to that plan the taxi¬ 
cab was taken a short distance away from that particular 
liquor store, which was operated by Mr. Kogod. 

The evidence will show the Defendants Abernathy and 
Hart left the cab, that Bookont remained in the cab behind 
the wheel for the purpose of a quick get-away. 

The evidence will show you Bookont was part and parcel 
of the scheme to rob. 

The evidence will show Abernathy and Hart when they 
left the car were in possession of a .45 revolver. The evi¬ 
dence will show being in possession of that .45 revolver 
they went to premises 44 E Street, Northwest, where Mr. 
Kogod operated a store, where also worked one Mr. David 
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Edison, who will testify here, and went in the store, and 
there started to purchase some liquor; that before the purL 
chase was consummated the .45 revolver was pulled out and 
a holdup was announced, as a result of which money in the 
sum of approximately $417 and one bottle of liquor wag 
removed by force and without permission of Mr. Kogod. 

The evidence will show these men fled the particular 
store, and fled in the direction of the cab; that Mr. Edison 
and Mr. Kogod went after them and pursued them. 

That the two Defendants Abernathy and Hart 
14 reached the car first, got in the cab and told the 
driver to get away in a hurry. The evidence will 
show Mr. Edison was the first who reached the cab and 
tried to stop the men. The evidence will show at lhat time 
he got a good look at all three men; he got a good look aft 
the driver of the car, whom he definitely identified as 
Bookout, the defendant who sits here. 

• •***•••• 

Having shown you these facts the Government will re¬ 
quest at the proper time a verdict of guilty as indicated. 

Mr. Goldstein: I waive. 


Theodore Kogod 

Direct examination 
By Mr. Molenof: 

Q. Your name is Theodore Kogod? A. That is right 
Q. You reside at 4424 45th Street, Northwest? 


15 Q. What is your business, sir? A. We have a 
liquor store. 

Q. Where is your liquor store located A. 44 E Street, 
Northwest. 

Mr. Molen of: Can you all hear him 
By Mr. Molenof: 

Q. Did you own that liquor store, sir, on March 20,1947? 
A. Yes, sir. 
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Q. Directing your attention to the night of March 20, 
1947, were you in your store? A. Yes, sir. 

Q. Directing your attention to approximately 8:00 o ’clock 
that night, were you open for business? A. Yes, sir. 

Q. Did there come a time, sir, when anything unusual, 
something unusual happened at your store? A. That 

16 is right 

_ i _ _ _ ■ m _ _ 

Q. Will you please tell the Court and jury what, if any¬ 
thing, unusual happened at your store that night? 

• • • • • * • • 

The Witness: March 20,1947, approximately about 8:00 
o’clock at night those two gound men entered the store, and 
they say, “This is a holdup.” Mr. Abernathy, I presume 
that was his name, he showed me a gun. 

By Mr. Molenof: 

Q. You say Mr. Abernathy? A. Mr. Abernathy, yes, sir, 
he showed me a gun and the other fellow, Mr. Hurt, walked 
over to the side to the cash register and stay over there, 
kept his hand in his pocket. I don’t know if he had a 

17 gun, but I presume he had a gun. I didn’t see it 

In the meantime a few customers walked in, and 
they told us to go ahead, wait on the customers, keep quiet, 
and as I did, I wait on customers, about four or five custo¬ 
mers, all walked out. After that Mr. Abernathy still had 
his gun, standing behind the counter, had a gun pointing 
at me, kind of covered up behind the counter, told me to 
take the money and put it in a bag, as I did. I put all the 
money, and I gave it to Mr. Hart, took the money that 
time. 

Q. How much money did you have, sir? A. I believe 
$417,1 presume. 

1 Q. Yes. Then what happened, if anything? A. As walk¬ 
ing out asked for a bottle of Canadian Club Whiskey, Mr. 
Hart. I gave him a bottle of Canadian Club Whiskey, put 
it in a bag. He didn’t help me at all, told me to do it 
myself. They walked out. As they walked out I chased 
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them both down to the comer. They had a cab parked on 
1st Street, on the side. 

Q. Yes. A. We followed him. Of course he pulled awayi 
went away. 

Q. Did you see Abernathy and Hart get into a cab, sir? 
A. Yes, sir, they jumped in the back. 

Q. Was there anyone else in this cab? A. Someone was 
driving the cab. 

18 Q. Someone was driving the cab? A. That is 
right. 

Q. Did you get a good look at him? A. I didn’t see the 
person at all. I was way in the back. 

19 Cross-examination 
By Mr. Goldstein: 

Q. Mr. Kogod, how long has Mr. 


„ , w — this liquor store 

clerk Edison worked for you? A. I think it is about 
fifteen months. 

Q. On that night you did not see Alfonso Bookout? A. 

I didn’t, no, sir. 


!• 


David J. Edison 


20 


Direct examination 


Q. Your name is David J. Edison and you reside at 8001 
Blair Mill Drive, Silver Spring, Maryland, and what is 
your occupation, sir? A. Clerk in a liquor store. 

Q. Where is that liquor store located? A. 44 E Street, 
Northwest. 

Q. Speak a little slower and a little louder. A. 44 E 
Street, Northwest. 

Q. Were you employed at that liquor store on March 20, 
1947? A. Yes. 

Q. Directing your attention to the time around 8:00 
o’clock that night, were you on duty? A. I was. 
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Q. Who else was on duty with you? A. Theodore Kogod, 
the owner. 

Q. Directing your attention to that particular night, did 
anything unusual happen in the store? A. About 8:00 
o’clock two men came in the store and held us up, and the 
customers came in in the meantime they were there 
about - 

• •••••••• 

21 Q. (Interposing) What did you mean, take it step 
by step. Say how they got the money, will you? A. 

They waited in the store about twelve minutes. Customers 
were coming. When the customers went out Hart said, 
“Get the money out of the register.” He said, “I won’t 
touch the money.” He asked Mr. Kogod, he was the 
nearest to the register, for the money. He gave them the 
money. He told him to put it in a paper bag. They went 
out of the store. They ran out, rather. I gave chase be¬ 
cause I was nearest to the door. 

Q. Yes, sir. A. And chased them to the cab that 

22 was sitting on 1st and E. 


Q. Yes, sir. 1st and E Northwest? A. That is right. It 
was facing north. And I was the nearest to the front door. 

Q. Yes, sir. A. Because of the fact that someone else 
helped me chase him 7 and we both struck the cab at the same 
time. 

Q. Who is “both”? A. Mr. Schillen and myself. 

Q. Did you see where Abernathy and Hart got in the 
cab, respectively? A. Yes, I did. We were right there. 

Q. Where did Abenathy get in, if you remember? A. 
In the back seat. Both got in the back seat. There was a 
driver in the front seat, alone. 

Q. Did you get right to the cab door, sir? A. Absolutely. 

Q. Did you see who was back of the wheel of that car? 
A. I did. 

Q. If you saw him now, could you identify him? A. I 
could. 
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Q. Do you see him anywhere now? A. Yef 


Q. Where do you see him? A. Sitting right there. 
Q. Will you come down and put your finger on his shoul¬ 
der, sir? A. Sure. 

Mr. Molenof: Will the record show he is putting his 
finger on the Defendant Bookout? 


• * * # * • • # • 

I 

Q. Were you able to get in the cab, sir? A. No. 

Q. Why weren’t you? A. Well, because he had pulled 
away with the door open, and he made a left-hand turn in 
E, that would be west, on practically two wheels. He went} a 
block up, turned north again on 2nd Street, and thereafter, 
the way it was said afterward- 

I 

• * * • • • • • | • 

24 Q. Directing your attention to any date thereafter, 
did there come a time when you saw any of the de¬ 
fendants? A. Yes, I did. 

Q. Who did you see first, sir? A. Bookout. 

Q. Where did you see him, sir? A. At the Robbery 
Squad. 

Q. About how long after this particular incident <pid 
you see him at the Robbery Squad? A. I believe about a 
month. 

Q. Did you identify him at that time as being the man 
who drove that cab away? A. That is right. 

Q. No question in your mind about it? A. That is right. 
Q. He is the man you saw behind the wheel, and he is 
the man you identify as being in the robbers’ car? A. That 
is right. 

Q. After you identified him at headquarters were any 
statements made by him? Did you hear any conversation 

between him and the officers, or any- A. (Interposing) 

• I was at the Robbery Squad. They called me to 

25 come up there. 

Q. Yes, sir. After you identified him at the Rob¬ 
bery Squad, did you hear him have any conversation Vith 


the officers or vice versa? A. Two officers called me over 
to where he was sitting down with them. 

Q. You identified him? A. That is right. 

Q. What conversation took place? A. The conversation 
was they asked him to relate to me the actual happenings 
at the holdup at 44 E. He dicing know who I was. He re¬ 
lated and confessed the whole thing. 

Q. What, if anything, did he say, as far as you can re¬ 
collect? A. Abernathy and Hart picked him up some place 
he was drinking, a bar, and after they had taken the cab, 
I should say now Abernathy and Hart took the cab first, 
this was the conversation, they picked him up, a beer place, 
he was drinking beer. That is his conversation to us. Then 
they cruised around and picked on the store I worked in. 
He claims after that they divided up the money and went 
to different places. 

Q. Yes, sir. A. And admitted at that time he was in that 
holdup, through Mr. Bonoceorsy and Detective Fuss. 

• • # * • # • • 

26 Q. Now, with respect to the making of his state¬ 
ment, sir, did anyone force him to make it in any 

way? A. Oh, no, on the contrary, when we were sitting 
and he asked for a cigarette, everybody was smiling. I 
just wondered at that, about the courtesy shown anyone 
in a particular case like that. 

Q. By the police? A. That is right. 

Q. No marks of violence or anything on him? A. Not 
a drop. 

Cross-examination 
By Mr. Goldstein: 

Q. On the night of March 20, could you tell us what 
time you went to work? A. 4:00 o’clock in the 

27 afternoon. I go every day at 4: o’clock. 

Q. What kind of day was it, what kind of weather 
did we have that day? A. It was a nice night. 

Q. Was it a clear night? A. Very clear. 
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Q. Had yon ever seen these men before, the two men who 
came into the liquor store? A. Never. 

Q. Had you ever seen Alfonso Bookout here before? A. 
Just the time that he was driving the cab. 

Q. And you also said that after these two customers 
had—after these two customers had left, what happened? 
Would you mind repeating what happened immediately 
after the two customers left? A. After the customers left 
one man, I believe that was Hart, told this guy he should 
take the money out of the register. He said I am not going 
to touch it, told Mr. Kogod to put the money in a 

28 paper bag, also took a fifth of whiskey which he 
failed to take. They ran out. I gave chase. 

Q. Do you mean to tell us with a man holding a gun in 
hand you ran behind him? A. People can be impulsive. I 
was sorry I did it afterward, because of that fact. 

• ••**•** * 

* 

29 Q. The cab was parked, you testified—what corner 
of 1st and E ? A. He was parked on the east side of 

1st Street, facing north. 

Mr. Goldstein: Your Honor, I wonder if it would be 
proper for us to get a blackboard here. 

The Court: Step down, please. I will suspend, take 
a recess. | 

30 Q. Mr. Edison, I drew this diagram. Now, cab. 
you see that? A. Just a little more to the left, 

please. 

Mr. Goldstein: Can you, ladies and gentlemen, see 
this? Do you want to see this. Your Honor? 

I am afraid I am not a draftsman. This is rather 
rough. 

This would be New Jersey Avenue running north to 
south, and this would be E Street, on which tins liquor 
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store is, running from east to west. This would be— 
i this is about the approximate position of this liquor 
store. 

The Witness: Um-huh. 

• •••••••• 

Q. And the street next west to your store would be 1st 
Street, running from north to south, is that right? A. 
That is right. 

Q. Could you show where the car was? A. I didn’t hear 
what you said. 

Q. You were testifying here that the taxicab, you said, 
was on the northeast corner, is that correct? A. That is 
right. 

31 Q. The northeast corner would be this comer here? 
A. No, on this side, right over here. 

Q. That is what I want to straighten out. This would be 
the southeast comer. A. I meant the cab was facing north 
on the east side of the street. That is what I meant. 

Q. I see. Can you come down here and put the cab in 
position here? A. The cab was practically on the corner. 
There is a grocery store on the comer here, lamplight right 
here, and the cab was parked right there, I should say about 
15 feet away from the comer of E Street. 

Q. What was the weather this night? A. Very clear 
that night, because after all there is a lamp post right on 
the comer where the cab was parked. Anyway, it was 
quite clear. 

Q. What type of night was it? A. It was a clear night. 
Q. Moon shining? A. Well, I didn’t notice, but it was 
clear. 

Q. Is there any lamp out at any of these other comers? 
A. Yes, light on that comer, right at the next crossing. 

Q. Which one, on this comer? A. That is right, 

32 exactly where the cab was parked. 

Q. A lamp post on this comer, how about these 
other comers? A. Yes, I believe—yes, there was one across 
the street. 

Q. On this comer? A. That is right. 
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Q. Any on these other corners ? A. I have never noticed 
that one, because I noticed particularly about that otner 
light. 

Q. And the distance from your store to this corner where 
the taxicab was parked was about how far? A. I shoifild 
say between 50 and 75 feet. 

Q. I see. Now, after the two men who are not present 
here, two men, Hart and Abernathy, how long was it after 
they left the store you followed? A. I was right in back 
of them, because I was practically next to the door. 

Q. How long would you say it took to get from your 
store to the taxicab? A. I don’t know. 

Q. Well, it is about—yon said somewhere between 50 
to 75 feet. They were running as fast as they could go? 
A. I guess they were. Evidently they must have, because 
they had the money. 

33 Q. In the space of a minute or two? A. I should 
say so, yes. 

Q. And they got into what part of the cab? A. They got 
into the other side of the driver, the other side, right-hand 
side. 

Q. This cab had how many doors? A. Pardon me? 

Q. How many doors did this car have? A. Four. 

Q. Which one did they get into? A. They got into the 
last door. 

Q. The side facing- A. (Interposing) Facing the 

curb. 

Q. What type cab was it? A. It was a Plymouth t I 
believe it was a 1941. 

Q. What make—what model? What type cab firm (was 
that? A. Blue Light. 

Q. Did you notice the license tags? A. I noticed the 
number of it. 

Q. Could you tell us whether the windows of this cab— 
the back doors were open or not? A. That I can’t say 1 

Q. Was the front door open? A. No, the front door was 
closed. 

34 Q. Were the windows in the front door opeji or 
closed? A. That I can’t say, either. 
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Q. When yon saw these men jump into the rear seat, what 
did you attempt to do then? A. We tried to get hold of 
them. 

Q. What did you try to do? A. Well, I tried to get hold 
of them, too. 

Q. Did you try to stop the cab? A. I don’t know what 

transpired in a case like that, we catch them- 

Q. (Interposing) Just a moment. 

Mr. Molenof: Let him finish. 

The Court: The question was, Did you try to stop 
the cab. 

The Witness: Yes, sir. 

By Mr. Goldstein: 

* 

! Q. What did you do, specifically, when you got to the 
cab? What did you do? A. We tried to get hold of the 
two boys that ran in back. 

Q. What I am talking about is what did you do? Did 
you put your hands out? Did you try to jump in the cab? 
A. We tried to get in the back seat. The door swung open. 
I had another fellow who was with me. I was next to the 
driver. That is the reason I saw him. 

35 Q. You were trying—let me see—was the door 
open or closed? A. The front? 

Q. At the back. A. It was open. 

Q. How did the door fling open? A. It was open- 

• •••••••• 

Q. And you were intent on stopping the men you were 
following? A. That is right. 

Q. Now, you told us you recognized the man in the 

36 front seat. A. That is right. 

Q. You had never seen him before? A. Never 

have. 

Q. Did there come a time you were taken to police head¬ 
quarters? A. When I was taken? 

1 Q. Or you went to police headquarters? A. By what re¬ 
quest? 
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Q. At the request of the police. A. You mean in respect 
to recognizing Bookout? 

Q. You went to police headquarters after you had this 
call? A. Yes, sir. Absolutely. 

Q. You didn’t know the names of any of these men? A| 
No, I didn’t. 

Q. Who was the first man you were shown ? A. The first 
man was him. 

Q. I see. Were you taken to any of the police lineups i 
A. No. No, I wasn’t. I was just shown pictures. 

Q. Did you recognize any of the pictures? A. No. 

Q. Isn’t it a fact you were taken to one of the police 
lineups where they showed a number of men in fronjt 
37 of you on the stage? A. Um-huh. 

Q. Or in front of a glass screen? 

Mr. Molenof: Will you say yes or no? You are 
shaking your head. 

The Witness: No. 


Q. Did there come a time you were shown a number of 
men and you identified one of those men as the driver? 

No. 

Q. You testified here previously you were taken to the 
Robbery Squad room? A. That is right. 

Q. At the Robbery Squad room you were shown this man. 
Was there anything said to you about who this man wa^? 
A. No, there was one of the sergeants, and the ser¬ 
geant — 

Q. (Interposing) I just asked you one question. Yes or 
no. How many men were in that room? A. Well, I be¬ 
lieve there was four or five of us sitting around with him, 
plus three or four other detectives in the room. It is a big 
spacious room. 

Q. Before you were introduced to this man- 


Q. How many policemen do you say were there? 
A. I should say eight or ten. 
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Q. What police officer was with you, particularly? A. 
I believe Officer Fuss, Officer Bonoccorsy, one or two others 
I don’t know the name of. 

Q. What did Officer Fuss or Bonoccorsy say to you? A. 
One of them came over to me, said you know who that is. 
I said that is the driver of the cab. He said you come over, 
we won’t tell him who you are, and you can listen to the 
conversation. 

1 Q. Will you tell us what is it particularly about this man 
that enabled you to identify him at that particular time in 
the squadroom there? A. Because of his dark com- 

39 plexion, I should say his dark hair, and him being 

the person- 

Q. His what? A. Him being the person that drove the 
cab. 

Q. Anything peculiar you identified him by, his complex¬ 
ion, you say? A. Just that I recognized his face. 

Q. How long was this after the robbery? A. I should 
say about four weeks. 

• •••••••• 

40 Q. Who was this other man who was with you, 
sir? A. His name is Schilen. 

Q. He is a police officer? A. Yes. 

1 Q. Did he accompany you—what point—was he in the 
liquor store with you? A. No, he drove up in a Yellow Cab 
at the time I ran out on the street, he swung the door open, 
I recognized him. I told Schilen, “This is a holdup.” 

Q. Say it to the jury so they can hear you, not to me. A. 
He drove up in a Yellow Cab, as the door swung open I hit 
the sidewalk. I recognized him. I said, “Schilen, this is 
a holdup.” He immediately gave chase like I did to the 
parked car. Is that what you want to know? 

• •«•••••• 

41 Otto Fuss was called as a witness on behalf of the 
Government. 

<»#••••••• 


I 
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Direct examination 

Q. Yonr name is Otto Fuss and you are a Metropolitan 
Police Sergeant assigned to the Detective Bureau, Robbery 
Squad, sir? A. I am. 

Q. Were you assigned to the Robbery Squad on March 
20, 1947 ? A. I was. 

Q. Were you charged with the investigation of this case, 
sir? A. I was. 

Q. Directing your attention to the date of April 12,1947, 
did there come a time when you assumed custody over 

42 the defendant here, Alfonso Bookout? A. What date 
was that? 

Q. Well, I will qualify that. Did there come a time you 
took the Defendant Bookout into custody, sir? A. Yes, sir. 
Q. Where was that sir? A. Arlington, Virginia. 

Q. What date was that? A. April 21. 

Q. And did there come a time—did you have a conversa¬ 
tion with him there at that time, sir? A. Very brief, yes. 

Q. Concerning this matter? A- No. We picked him up 
for something else at the time. 

Q. Did you bring him back to headquarters? A. We did. 
Q. Was there any other detective in this case with you, 
sir? A. Yes, sir. At the time of the arrest there was four 
of us Washington police and two from Virginia. 

Q. Did there come a time you returned to Washington, 
you had a conversation with him concerning this matter? 
A. There was. 

Q. Where was that, sir? A. Robbery Squad, police 

43 headquarters. j 

Q. What was the date of that with respect to time?!" 
A. 21st, same day. 

• ••••••••I 

Q. What conversation did you have, sir, concerning this 
case? A. We asked him about this case. We asked him 
about the holdup of this liquor store, and he admitted to 
us he was driving the cab and he got one-third of the money. 
Q. Did there come a time, sir, after that, that the-| 
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one David Edison appeared at headquarters, sir? A. That 
is right. 

Q. About when was that with respect to the first con¬ 
versation you had with Bookout? A. That was later, 
several hours later that night. 

Q. That night? A. Yes, sir. 

Q. Where was that, sir? A. Bobbery Squad, headquar¬ 
ters. 

Q. What transpired there when Edison arrived, sir? A. 
Edison identified him right away. 

44 Q. Identified Bookout right away? A. Yes, “That 
is the man that was driving the cab.” 

Q. Yes. A. Bookout told Edison just what he did in that 
holdup. 

Q. What did he say, in substance, sir? A. Said he was 
the one who was driving the cab, how much money he got, 
and everything he did there. 

• •••••••• 

Cross-examination 

• •••••••• 

Q. After you got back to police headquarters with Mr. 
Bookout, did you put him through the routine line-up poo- 
eedure? A. No, we questioned him about this case. He 
never was put in the line-up. 

Q. Never was put in the line-up? A. Not that night— 
later on that night—the regular line-up we have for pris¬ 
oners that night. 

45 Q. At that regular line-up wasn’t Mr. David Edi¬ 
son present? A. No, sir. 

Q. Are you certain about that? A. Positive. 

Q. How long after that did Mr. Edison appear? A. We 
have our line-up at night at 7:00 o’clock. Mr. Edison came 
in shortly after we had our line-up for our prisoners. 

Q. You don’t happen to know where he was there? A. 
He could have been in the office before. The line-up room 
is on the same floor, back further. That is for the other 
detectives to look at him. 



Q. It is customary, though, in ordinary police procedure 
when a person thinks he can—it is ordinary to bring the 
complaining witness in to see these persons in the line-up 
to see if possible if they can identify them. A. Yes, bpt 
not in his case. He admitted the case. We didn’t haye 
to pick him out. | 

Q. You just testified there were only two of you inter¬ 
viewed him, yourself and Detective who? A. The detec¬ 
tives in the office are in and out. They may stop and ques¬ 
tion him about something, too. 

Q. How many other officers were present? A. I don’t 
know. Probably about ten working that night in 
46 the office there. 

Q. About ten? A. Probably would be about ten 

working. 

Q. You have had previous occasion to testify—to see the 
defendant here, have you not? 

The Court: I have indicated to counsel what iny 
wishes are in this matter, both counsel for the Gov¬ 
ernment and the defense. | 

Mr. Goldstein: May I approach the bench just a 
moment? 

(The following proceedings were had at the behch 
out of the hearing of the jury:) 

The Court: I don’t know what you are driving at, 


but I am assuming you are not going to talk about this 
defendant—have this witness testify about this de¬ 
fendant in any other case, but by the line of questions 
he may very well talk about some other case. 

47 Mr. Goldstein: The defendant insists that he w4s— 

his confession was made under duress by reasoi^ of 
his prior police record. 

Mr. Molenof: That wasn’t the purport of his ques¬ 
tion. I don’t think that was the purport of his ques¬ 
tion; he was talking about another—that is all right. 

I see what you mean, but I am afraid- 

Mr. Goldstein (interposing): I am leading up to it. 
The Court: Well, if he wants to go forward on that 


basis, and he opens np the question of his prior record, 
and alleges that because of his prior record the police 
manhandled him and obtained the admission from him 
they have been testifying to here with reference to this 
particular case, that is certainly his responsibility; but 
I think you should think it over very carefully before 
you go forward. 

Mr. Goldstein: That is what he insisted on doing, 
but I will talk it over with him some more. 

The Court: Tell him it might be prejudicial in the 
presence of the jury, but if that is what happened, that 
is what he says happened, open it up. 

You better talk with him. 

(Defense counsel conferred with defendant off the 
record, and out of the hearing of the jury.) 

The Court: Come to the bench. 

(Thereupon, the following proceedings occurred at 

the bench, out of the hearing of the jury:) 

Mr. Goldstein: He insists on it. He is about his 
own best witness. In going on the stand, I am sure the 
District Attorney will bring out his prior record. 

The Court: I am merely posing the matter. If you 
are claiming that because he had a prior record, the 
police are lying about him- 

Mr. Goldstein (interposing): No, doesn’t say lying, 
but says gotten from him by duress. 

The Court: Maltreated him. 

Mr. Goldstein: Threatened him. 

The Court: That being the situation, I will send the 
jury out and take evidence with reference to the al¬ 
leged voluntariness of the so-called admissions, and 
make a ruling after the testimony, and then proceed. 
I think that is going to be the situation. However, 
they are already in evidence. He ought to take the 
stand now. 
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Mr. Molenof: He never objected to the other. 

The Court: We will permit him to take the stand now 
and testify, and let the jury go until 1:45. 


(Thereupon, the jurors retired from the court 
room.) 

I 

The Court: Now, gentlemen, for the purposes of the 
record, the record indicates at this juncture there is in 
evidence on behalf of the Government of certain alleged 
admissions in the nature of a confession made by th^ 
defendant in the presence of the lay witness, the clerk 
in the store, and police officers, testimony in the nature 
of admissions, also, by the defendant in the presence 
of the witness who has just left the stand, and one 
other police officer. 

No objection was made to the introduction or the 
voluntariness of that testimony at the time it wa^ 
offered by counsel for the defendant, but counsel for 
the defendant having indicated to the Court the de¬ 
fendant makes the claim that such admissions were 
obtained from him by virtue of duress or force, of 
something other than perhaps either of the two, but 
still at the same time nonetheless compelling, the Courjt 
has sent the jury out to have the Court determinf 
as a preliminary question of law, as to whether ot 
not such admissions were made, whether or not ad¬ 
missions, if they were made, were made voluntarily, 
so the defendant will take the stand. 


Alfonso L. Bookout, the defendant, called as a witness 
in his own behalf, having been first duly sworn, was ex¬ 
amined and testified as follows: 


Direct examination 


Q. Your name is Alfonso Bookout? A. Yes, sir. 
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51 The Court: You have heard the testimony of the 
law witness clerk in this store where this alleged 

hold-up was committed, with reference to your presence? 

The Witness: Yes, sir. 

The Court: In which he claimed categorically identifying 
you; you heard the testimony of the police officer who just 
left the stand? 

The Witness: Yes, sir. 

The Court: You have seen him on the stand? 

The Witness: Yes, sir. 

The Court: You have heard his testimony. 

I have been informed by counsel it is your claim any¬ 
thing in the nature of admissions made under the circum¬ 
stances obtained from you were by virtue of duress or 
force perpetrated upon you by either the police 

52 officer who just left the stand, or other police officers. 

Will you tell us what happened at Police Head¬ 
quarters? 

The Witness: I don’t claim I was hit or beaten at the 
time I was there, at the time in question. 

The Court: I am not talking about—necessarily about 
being beaten, but threatened. 

The Witness: Yes, sir. 

1 The Court: Cajoled, or anything in the nature of a threat 
or force applied. You just tell us. 

The Witness: It was one officer that hasn’t been men¬ 
tioned on the case. His name is Cooper—I didn’t know it 
at the time—was the first time; I couldn’t remember it at 
the time he was in the Squad Room. 

The Court: Just a minute. Was there a previous trial 
in this case? 

Mr. Goldstein: No. This is another case in the same 
series, not the same case. 

The Court: Let me say this here, parenthetically, so he 
will understand what this is all about. We want to keep 
out any reference to any other case. 

Mr. Goldstein: It is very- 

The Court (interposing): If any other cases come into 
the picture, your present case may fail by prejudice before 
this jury. 
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Can yon tell us what happened in the detention 

53 room at Police Headquarters. 

**•**•#** 

The Court: What was said to you with reference to this 
particular case that caused you, as you claim, to admit the 
commission of this robbery? 

The Witness: One officer, Cooper, said “The last time 
we had you up here, we was easy on you.” I didn’t think 
so, but I had to say yes for fear he would show me I was 
wrong. And what happened the last time I was up there,— 
they had beat me, and they couldn’t get anything on me. 
They was awful mad about that. That I could telL They 
tried to run me out of town, and they made me more so,— 
made me want to stay, so it left me to prove I could work, 
and I had been working, more or less to prove to myself I 
wasn’t a criminal, or trying to be a criminal; and I work 
hard. Of course, I did have a record, a slight one. I have 
seen much worse since I have been here. 

The Court: The only matter I am concerned with is what 
the officer said or did to you by virtue of which you allegedly 
made the admissions. Did you admit the hold-up, or par¬ 
ticipating in it? 

The Witness: Did I admit at this time? They put words 
in my mouth,—told me what to say. 

54 The Court: Precisely what was said to you there; 
what happened? You were in the detention room at 

Police Headquarters. Tell us exactly what happened, whd 
was there, what was said, what was done. 

The Witness: Officer Fuss, Bonoccorsy, Officer Cooper— 
I don’t remember all the other names of the other officers,-^ 
but, as the officer testified, there was about ten, and there 
wasn’t that many going in and out. There was quite a fe4 
that stayed there, and paid particular attention to me| 
although I don’t know whether you are supposed to havi 
that many on one case, or not. There was more than thai 
interested in my case, or, that is, me; and I was threatened 
in a manner to make me believe—in reference to the last 
time I had been there—I had been let off easy. 

The Court: That was the threat? 
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The Witness: Yes, sir. I wasn’t hit or anything that 
time. I admit that. Bnt I would have told them anything 
they wanted to know, if I had known like I did the first time, 
but I didn’t know anything; so they proceeded to help put 
words in my mouth. They told me what I had done, and I 
had to say yes. 

The Court: Why did you have to say yes ? 

The Witness: Because I learned my lesson the first time. 

The Court: What was the lesson you learned the first 
time? 

The Witness: To teach me to do what they wanted 

55 me to do, to say what they wanted me to say. 

The Court: What did they tell you they wanted 
you to say the first time? 

The Witness: By beating me. 

The Court: You were afraid you would be beaten this 
time? 

The Witness: Yes, sir. I wasn’t exactly afraid; I knew it* 

The Court: And when the clerk on the store came in- 

The Witness: Yes, sir. 

The Court:-what happened then? 

The Witness: He was standing by himself, and I was 
sitting in a chair, and a few officers around me, as he has 
testified, and I said “Who is that guy?” to one of the 
officers. I thought he was a detective or a new one. I didn’t 
know exactly. He looked familiar to me, but not that I seen 
him on the night of the robbery,—I don’t mean by that. It 
may be taken wrong. He said nothing was said to him, and 
I had not said anything to him; but he knew, that is, he said 
when he came over, he says “Yes, I have seen you before,” 
when I said to him “You look familiar.’’ He says ‘‘I ought 
to. I know you, or I have seen you before.” And he was 
so positive that I was the one that drove the cab that night, 
so I figured he is the liquor clerk, and I was told he was the 
liquor clerk. 

The Court: Why did you figure he was the liquor 

56 clerk if you had nothing to do with the liquor 
robbery? 

The Witness: After all, I was being charged with it. I 
figured something—I figured that he was either the cab 
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driver or the liquor store clerk, and he proceeded to help 
me along, if the officers weren’t helping me along. When 
I was saying—I don’t know how I started this thing. 

To start with, I believe I said that I drove away in the 
cab—I went straight on up. He said ‘‘No, no, no, no.” He 
said I had made a left turn, going east, and on the black¬ 
board there, around like that, and went around Second 
Street and back up First Street. And one of the officers 
said “All right, get your story straight, because he says 
no one-” 

Mr. Molenof (interposing): I would like to identify these 
particular officers, as he was making accusations. 

The Witness: Who said that, I can’t recall. 

Mr. Molenof: That is right 

The Witness: It has been quite a while ago. 

Mr. Molenof: You remember everything else, don’t you? 

The Court: Your testimony is, then, any admissions you 
made with reference to alleged participation in this crime, 
either to the officers or to the lay witness, were made as a 
result of your recollection of the application of force some 
time previously in another matter, and your consequent 
fear that force would be applied to you; right? 

The Witness: Yes, as it was. 

57 The Court: All right. You may cross-examine. 

Cross-examination 

• ••*****•1 

I 

Q. You are the same Alfonso Bookout convicted in 11 
cases of false pretenses in 1942, aren’t you? A. Yes. 

Q. The same Alfonso Bookout convicted in 1944 of stealj 
ing an automobile, aren’t you, 826(b)? A. It was unau¬ 
thorized use, I believe. 

Q. And you are the same Alfonso Bookout who, in July 
of 1946, was convicted of assault on a police officer, aren’j; 
you? A. Yes, sir. | 

Mr. Molenof: I don’t think there are any further ques¬ 
tions. 

The Court: Step down. 

(The witness was excused.) I 
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The Court: I will let the matter go to the jury on the 
question of whether or not it was voluntary, the so-called 
admissions, with proper instructions. 

• •••••••• 

59 Otto Fuss the witness under examination at the 
taking of the recess, resumed the stand, and testified 

further as follows : 

Cross-examination 

«•••••••• 

Q. You testified previously that you spoke to Mr. David 
Edison, the liquor store clerk? A. That is right. 

1 Q. Could you tell us on how many occasions—how many 
times you had occasion to speak with him regarding this 
particular event? A. The only time I spoke to Mr. Edison 
was the day he came and identified Bookout. 

• •••••••• 

Q. I mean have you ever gone over the matters in con¬ 
troversy here with him since that time? A. I am afraid 
not, no, sir. 

Q. Have you ever threatened Booout in any way? 

60 A. No, sir. 

Q. In the Squad Room, did you ever threaten him 
in any way? A. No, sir. 

Q. Any other officers threatened him? A. Not to my 
knowledge. 

Q. Do you know Officer Cooper? A. Yes, sir. 

Q. Is he a member of the Robbery Squad? A. He is. 

Q. Did he threaten-A. (Interposing): He what? 

Q. Did he speak to Mr. Bookout here? 

Mr. Molenof: Let us lay the time. I wonder if we might 
lay the time? 

The Court: I am assuming this is at the time of the ar¬ 
rest and detention. 

Mr. Goldstein: Maybe we better go back 
By Mr. Goldstein: 

Q. I am speaking now of the time he was in the Squad 
Room. A. Sergeant Cooper was with us when we arrested 
him. 
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Q. He was with you when you arrested him? A. Yes, 
sir; drove back from Virginia in the same car with us. 

* • • • • • * * • i 

61 Q. Did you ever tell Mr. Edison about this—about 
the facts of this case? A. I did not, no. 

Q. Did you give Mr. Edison any information as to the 
tag number of the taxicab? A. I did not, no. 

Q. Any of the other men that were involved, any further 
story about the other men? A. If they did, I don’t know. 
Q. I am talking about you. A. I did not, no. 

Q. In your knowledge did any of the other officers speak 
to Mr. Edison? A. Oh, yes. 

Q. Did they give him any information as to the kind of 
cab or tag number? A. Did they give it to me, you say? 
Q. Give it to Mr. Edison. A. I don’t know that; I can’t 
say. 

62 Q. You mean no one has spoken to Mr. Edison 
since the time he was in the Squad Room and iden¬ 
tified this man to be the driver? A. I don’t know of any¬ 
one talking to him, no. 

63 Mr. Molenof: Thank you. That is our case, sir. 
Opening Statement on Behalf of the Defendant. 

I 

• *••••••• 

Ladies and gentlemen of the jury, as the attorney ap¬ 
pointed to defend Alfonso L. Bookout here, I am going 
to bring some witnesses here to show, at least I hope td 
show, to your satisfaction, that Alfonso L. Bookout wa^ 
not the man who was accused of being the driver of the 
taxicab. That is the crime which he is accused of, of 
being a third man in this, who drive the taxicab. 

I hope to be able to show you, or at least enough that 
there is a reasonable doubt in your minds as to whethei* 
this man is the actual man who drove that taxicab. 

I would like to call Abernathy. 

George D. Abernathy was called as a witness by and on 
behalf of the defendant, and, having been first duly sworn, 
was examined and testified as follows: 
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64 Direct Examination. 

Q. Your name is George D. Abernathy? A. Yes, sir. 
Q. You are the Abernathy who was convicted, or who 
pleaded guilty and was sentenced in Criminal Case 507, 
508? A. That is correct. 

Q. Before this Court? A. Yes, sir. 

Q. You are the Abernathy whose crimes are alleged to 
have occurred on the evening of March 20? A. That is 
right. 

The Court: 1946 or 1947? 

Mr. Goldstein: March 20, Your Honor. 

The Court: Yes, but what year? 

Mr. Goldstein: 1947. 

• •••••••• 

Q. Is that correct? A. That is correct. 

Q. On the evening of March 20, which is the evening we 
are concerned with, I wonder if you could tell the jury in 
your own words what transpired on that evening? A. That 
evening— 

Q. (Interposing) With particular—excuse me—with 
particular reference to the Kogod Liquor Store at 

65 44 E Street, Northwest. A. Yes, sir. 

Q. Just what has to do with that liquor store. A. 
Well, on the— 

Q. (Interposing) When you say “we” I want you to 
give us the names. A. Hart, Evans and I cased the place. 

Q. You mean “Hart, Evans and I”? A. Joseph Hart, 
the third man with us in the robbery? 

Q. Who is Evans? A. He is the other man driving the 
cab when we pulled the stick-up. I was the man carrying 
the gun. We looked at the liquor store. We decided we 
was going to hold it up. It looked like it would have a 
fair amount of money. So we drove around the block 
once. Hart and I got out, went in the store. Evans drove 
the car up close to the corner of First Street. It was on 
First and E, the corner was. 

So Hart and I went in the liquor store. I put the gun 
on the clerk and Mr. Kogod, or whoever was in there with 
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the clerk, and told him to get the money ont of the cash 
register and put it in a bag and give it to us. He did that. 
Then we started for the door, and Hart was behind me, 
so I had to step back and let him go out the door in front 
of me. We went out. Then Hart started to walk up the 
street, and I glanced behind me and I noticed the clerk 
was chasing me. 

66 Well, Hart yelled, you know, at the cab, like he 
was trying to signal a cab, so it wouldn’t attract 

so much attention; but I grabbed him and we started to 
run. 

We got to the cab. I yanked the door open. The cab 
was still moving up towards the corner. I jumped in the 
cab, Hart jumped in after me. 

Just as we got in the cab, the clerk tried to get in the 
cab behind me, and Hart kicked him in the chest, or pushed 
him in the chest with his foot 

Then the cab picked up speed and left the vicinity of 
the liquor store, and got away. 

Q. Was Alfonso Bookout with you? A. No, sir. 

• •••••••• 

Q. Now, who was the driver of this taxicab? A. Evans 
drove it for us, at the time. I mean he wasn’t the actual 
owner-driver, legal driver. The legal driver was in the 
back of the cab taped up on the floor. 

Q. Who was this Jimmie Evans? A. He is an acquaint¬ 
ance that Hart met somewhere and brought into the job 
because we needed a driver for the get-away-car. 

67 Q. Could you describe this Jimmie Evans to us? 
A. He is about 27 or 30 years old. He is at least| 

as tall as I am or a little shorter, has a scar on the right 
side of his face near his mouth, has hair lighter than mine., 
or just as light, and he is pretty well dressed. I mean 
he dresses better than I do. He owns a car and he claims 
to be from Philadelphia, somewhere around Philadelphia 
Q. When you were arrested by the police, did you give 
them information about Jimmie Evans? A. I did at first. 

Q. What do you mean, at first? A. I told them about 
Evans and Hart, and I told them where Hart lived, ancl 
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everything. They wouldn’t believe me, so they were beat¬ 
ing the heck out of me a little bit, and I had already gotten 
beat up once, so I had to think quick. There was one of 
the detectives— I don’t know his name, I didn’t see him 
again—but he told me they would keep on—I wouldn’t go 
to jail or up for trial till I told them who did it, they 
would keep on working on me till I told them. I told them 
Bookout, because I knew he had a police record. He told 
Hart and I he had one. 

Q. Did you know Bookout before? A. I only saw him 
about once or twice before with Hart. 

Q. You said the police worked you over. I don’t under¬ 
stand. Can you give us more details ? 

68 Mr. Molenof: I object to that. 

The Court: Come to the bench, please. 

(Thereupon, the following proceedings were had at 
the bench, out of the hearing of the jury): 

The Court: I am assuming the implication of this man 
by virtue of alleged maltreatment by the police perpetrated 
upon him is not admissible, so we ought not to pursue 
that, any implication by this man with reference to Book¬ 
out. 

Of course, it may be admitted. I am not changing my 
viewpoint, now. I don’t want you to misunderstand me. 
It may be admitted if he claims he was compelled to im¬ 
plicate Bookout by virtue of beatings by the police; but 
the point I want to make is that ordinarily in the absence 
of anything in the nature of force being used, it is my 
understanding the law is it would not be admissible against 
the defendant Bookout, so I am merely pointing the issue 
out to you so that you can be guided accordingly. 

Mr. Goldstein: That will depend on whether the District 
Attorney intends to bring back the detectives on redirect. 

The Court: Up to now the only statement with reference 
to the guilt of Bookout by this witness is one of inference, 
namely, that he knew him as an acquaintance of Hart’s. 
I am assuming he is going to exculpate him by his testi¬ 
mony. 
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My suggestion is you ask him directly the question, and 
I will tell the jury when the time comes to instruct 
69 the jury anything in the nature of attempted im¬ 
plication by this witness Abernathy with reference 
to Bookout should be stricken. 

Do you follow me? 

Mr. Goldstein: You mean, I understood you want me to 
ask him the question. 

The Court: I assume that you placed him on the standi 
for the purpose of having him testify to the effect that 
this defendant Bookout was not present. 

Mr. Goldstein: That is correct. 

The Court: He has testified he knows him as an ac¬ 
quaintance of Hart. I am suggesting why not ask him the 
direct question? Then, if the Government seeks to iml 
peach that testimony by saying to*him he did implicat^ 
Bookout, then you have the right to go forward and shoyr 
he did it as a result of an alleged beating administered^ 
you see. 

Mr. Goldstein: That is right. 


Q. George Abernathy, did this man Alfonso Bookout 
have anything to do with the robbery of the Kogod Liquor 
Store? A. No, sir, he didn’t. 

Q. Did this man—was this man present at the robbery)? 
A. No, sir, there were only three of us there. 

70 Q. Who shared the proceeds of this robbery, tile 
money? A. We split it three ways. 

Q. WTio is “we”? A. Hart got one-third, Evans git 
one-third, I got one-third. 

Q. Did Alfonso Bookout get any of the money? A. No, 
sir. 

Q. As far as you know, as one of the direct participants, 
did he have anything to do with this robbery? A. No, sir, 
he didn’t. He didn’t know anything about it, when we 
was going to do it, or anything. We didn’t take him into 
our confidence at all. 

Q. Are you related to Alfonso Bookout? A. No, sir, 
I haven’t seen him but about six times in my life. 
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Q. Yon haven’t any reason particularly to testify the 
way yon are testifying? A. I was just brought up here 
and told to testify what happened. 

Q. Anything influencing you to testify? A. No, sir. 

Q. You are telling what in your—what is the truth? A. 
What actually happened at that time, at the time of the 
hold-up. 

71 Q. You are now under sentence? A. For this 
crime. 

Q. For what you have done? A. Yes, sir. 

Cross Examination. 

Q. How long have you known Bookout? A. I met him 
the first time about the first part of March, the last part 
of February. 

72 Q. How many times did you see him after that? 
A. I saw him about three times before we were 

locked up. 

1 Q. And you knew where he lived, didn’t you? A. Not 
for sure. 

Q. What do you mean, not for sure? A. I knew he 
lived in a house up on Eleventh Street. 

Q. How did you know that? A. Because Hart gave 
me his address. I borrowed some money from him. Hart 
told me where he lived, so I could go up and pay him. 

Q. Bookout lent you money? A. We were drinking one 
night. I borrowed $20. 

• •••••••• 

73 Q. You wouldn’t implicate a friend, would you? 
A. He is not my friend. 

Q. I said, you wouldn’t implicate a friend, would you? 
A. If I had to get up and swear to the truth, I would im¬ 
plicate them. 

Q. If you had to get up right now and swear, knowing 
you are going to have to do a 21-years sentence, would 
you swear that he was not with you ? A. Yes, sir, because 
it is the truth. 
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Q. Who is Evans? A. Evans? 

Q. That is right. A. That is the third man in the hold¬ 
up. 

Q. Who is he? A. He is the man that we took into our 
confidence. 

74 Q. When? A. What do you mean by “when”? 
Q. When with respect to the time of this robbery 

did you take him into your confidence? A. The first I 
knew about it was about two days before the hold-up. 

Q. What do you mean, the first time you knew about 
it? A. I knew Hart was trying to get someone to drive 
the cab. 

• • • • • • • • • • I 

Q. Will you describe Evans to us? A. He was almost 
or at least as tall as I am. 

Q. Yes. What color hair? A. He had sort of dark 
brown hair. 

Q. I thought you said on direct examination he had light 
hair? A. Well, his hair was the same color as mine, 
almost. 

Q. Do you have light hair? A. I don’t know. I guess 
it is not—it is medium. 

75 Q. He didn’t have black hair, though, did he? A. 
No, sir. 

Q. Didn’t have black hair like Bookout, did he? A. No. 
he didn’t. 

Q. Do you know where he lives? A. He lives in the 
vicinity of Eighteenth and Columbia Road; somewhere up 
there. 

Q. How did you all get in touch with him when you 
wanted him? A. We picked him up, or he picked Hart uj^ 
in his car. 

Q. How did you know that? A. Because they would 
come there and get me. 

Q. Hart doesn’t look like Bookout, does he? A. No, sitf. 
Q. No resemblance at all? A. No. 

Q. You couldn’t mistake the two, could you? A. No. 
Q. Facial or otherwise, could you? A. No. 

Mr. Molenof: Mr. Edison, will you stand up, please? 
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By Mr. Molenof: 

Q. You have seen that man before, haven’t you? A. He 
is the liquor store clerk. 

Q. And he chased you all, didn’t he, when you 

76 ran from the liquur store, didn’t he? A. Yes, sir. 

Q. He was close behind you, wasn’t he? A. Run¬ 
ning, yes, sir. 

Q. And when you got in the cab it was pretty light, and 
you were right next to a light post, weren’t you? A. We 
were underneath it. 

Q. Right underneath the light post, weren’t you? And 
he got inside of the cab, didn’t he, practically? A. He 
got hold of the door handle, started to step up, then got 
kicked— 

Q. (Interposing) He was in a position to see who was 
driving that cab? A. He was behind the cab driver. 

Q. He was in a position to see who was driving the cab, 
wasn’t he? A. Not in my opinion. 

Q. Not in your opinion? A. No, sir. 

Q. Do you remember when Detective Fuss talked to you 
after you were locked up? A. When they questioned me? 

Q. When they questioned you? A. Yes, sir. 

Q. You remember when he asked you who the 

77 third man was? A. And I told him. 

Q. Who did you tell him? A. I told him it was 
Evans and Hart. 

Q. Did you give the name Evans? A. Yes, sir. 

Q. What was the first name you gave him? A. James 
Evans. 

1 Q. Don’t you remember telling him something about a 
Jack, a fellow named Jack? A. No, sir. 

Q. You all called Bookout Jack, didn’t you? A. I didn’t 
call him Jack. I called him Bookout. 

Q. He was known as Jack, as a nickname; wasn’t he? 
A. I don’t think so. I never heard him called that. 

Q. Do you remember telling Evans the man was Jack 
and he got in a fight and was in the hospital? A. Did I 
tell Evans? 
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Q. Did yon tell Fuss? A. I told him the guy’s name 
was Bookout, and he was in the hospital. 

Q. Yon told him the fellow’s name was Bookout? AL 
After they told me they wouldn’t believe about Evans I 
had to tell them somebody. 

Q. Why did yon have to tell them that? A. Because 
they were beating me. 

78 Q. Because they were beating you? A. That ife 

right. I 

• *•••**** 

Q. Who did you complain to first? A. What do you 
mean, “who did you complain to”? About the beating? 

Q. That is right. A. Who could I complain to? There 
is nobody to complain to. 

Q. Did you ever complain over at the D. C. jail wheii 
you were admitted? A. It was a month later, after I whs 
admitted to the jail. I was sent to Gallinger for mental 
observation 30 days. 

Q. You went to Gallinger for mental observation? A. 
That is right. 

Q. If Bookout wasn’t a very good friend of yours, wljy 
did you name him? A. Because I knew about him. 

Q. Why didn’t you name somebody else? A. That is 
the only guy I knew that had a police record. 

79 Q. That is the only guy you knew that had a po¬ 
lice record? A. That is right. 

Q. Why did you name him, knowing if you named him 
he would be liable to go to jail? A. I had to name some¬ 
body. I didn’t want to sit and get beat so long. 

Q. You have other friends, don’t you? A. Not with a 
police record. 

Q. You told them where they could find him, didn’t yoh? 
A. I told them where I thought they could find him. 

Q. You told them they could find him in the hospital,j— 
he had a fight with a policeman, had a fight with sonJe- 
body, didn’t you? A. I told them he had been in the 
hospital. 
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Q. You identified his picture, didn’t you? A. Yes, I 
saw him and I picked out a picture. 

Q. You picked out his picture? A. That is right. 

• 1 • * # • • * # • 

80 Redirect Examination. 

Q. Abernathy, at the time of your arrest, what date was 
that? A. I think it was around April 16. 

• • • • • • * • 

Q. What happened to you that night, that is, before you 
were arrested? A. I got beat over the head quite a bit 
with a .45 revolver. When the officers came, they took 
me to No. 3 Precinct, I think it was. I was bleeding, a 
lot of blood all over me. My head was still bleeding; so 
about 20 minutes or a half hour later they took me to the 
hospital to have it sewed up. 

Q. How many stitches did they take in your head? 

81 A. Ten—ten or eleven; something like that. 

Q. And immediately after the stitches were taken 
in your head, what happened, where were you taken? A. 
Taken to Police Headquarters and questioned. 

Q. Questioned by whom? A. I believe six different de¬ 
tectives, including, I think Mr. Fuss was there. I am not 
sure, because I was a little dazed at that time. 

• •••••*•• 

82 Q. How many men were in that room at that time? 
A. There were seven men, at least. 

!Q. All members of the Police Department? A. That is 
right. 

Q. That was before or after you told him about Evans? 
A. It was after I told him about it. 

Q. You mean they didn’t believe your story about Evans? 
A. That is right. I told them about Hart, and I told them 
about Evans. 

• ••••••• • 

83 Q. Have you seen the liquor clerk by the name 
of Edison, or did you see him after your arrest? 

A. Yes, sir, I did. 
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Q. Did he identify yon? A. He said he could not iden¬ 
tify me, but he could identify the gun. 

Q. He couldn’t identify you, but he could identify the 
gun? A. That is what he told the police officer who 
brought him in the room. 

84 Q. And your testimony, then, is that Alfonso 
Bookout here did not drive the cab on the night of 

March 20; is that correct? A. That is correct. 

• •••••••• 

Recross Examination. 

• •••••••• 

Q. How did you suffer your injury with that .45 re¬ 
volver you testified to? How did you suffer the injuries? 
A. The cab driver took it away from me and hit me over 
the head with it. 

Q. And hurt you, didn’t he—the cab driver hurt yoti, 
didn’t he? A. That is right 
Q. That is when the police officer arrested you; isn’t 
that a fact? A. That is right. 

85 Q. That is when the gun was taken from you, £s 
it not, this .45, and isn’t it a fact that Bookout was 

with you that night? 

Mr. Goldstein: That is not relevant, Your Honor. 

By Mr. Molenof: { 

Q. How did you know Bookout was in the hospital? 
Mr. Goldstein: That is not relevant, either. 

The Court: Just a minute. This witness has testified 
about a cab driver hitting him on the head with a gun. I 
am assuming it is the cab driver of another cab not in¬ 
volved. 

Mr. Molenof: I don’t know. I mean I don’t know. 

The Court: Which cab driver hit you on the head, as 
you testified? 

The Witness: It was not the one that was included in 
this case here. It was a much later time after the Ko^od 
robbing. 



The Court: You mean you were struck on the head by 
some other cab driver you held up ? 

The Witness : That is right, to get his cab. 

• •••••••• 

86 Olaf J. Schelin was celled as a witness by and on 
behalf of the defendant, and, having been first duly 

sworn, was examined and testified as follows: 

Direct Examination. 

* • * • • * • * • 

Q. Officer, your name is Olaf J. Schelin? A. That is 
right? 

• ••••••••• 

Q. You are a member of the Metropolitan Police 

87 Department? A. That is correct. 

Q. Calling your attention back to the evening of 
March 20, 1947, could you tell us in your own words, Offi¬ 
cer, what happened about 8 o ’clock that night, with par¬ 
ticular reference to the Kogod Liquor Store? A. I was 
in a cab, enroute to Union Station, and I noticed the clerk 
in the liquor store, Dave,—I know him as Dave—run from 
the store, and he shouted “Hold-up!” and I got out of 
the cab, and with Dave ran to the corner of First and E 
Street, Northwest. 

Two men jumped into a cab, and I got to the cab just 
as the cab was pulling away. 

The Court: What was that cab, the cab you had left, 
or another cab? 

The Witness: No, Your Honor, it was another cab. 
The Court: All right. 

• •••••••• 

Q. Did you see these two men who jumped in the cab? 
A. I saw two men jump in a cab. 

Q. Did you see the faces? A. I did not. 

Q. How close did you get to the taxicab? A. So that I 
could put my hand on the door of the cab. 

Q. Could you see the driver of the cab? A. I 
couldn’t. 
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88 Q. Did these men get in the front or the back of 
the taxicab? A. The two men got in the rear of 
the cab. 

Q. The rear of the cab? Could you tell whether there 
was a man or a woman was driving the taxicab? A. No, 
I couldn’t. 

Q. That intersection at First and E Streets, is that a 
well-lighted intersection? A. E Street is fairly wel} 
lighted. First Street is dark, comparatively dark. 

Q. I see. Do you recall the kind of taxicab that was 
Officer? A. A Blue Light cab. 

Q. Standing beside that taxicab, close beside that taxi! 
cab, could you see the driver? A. Not at that time. 


89 Q. How close did you get to the taxicab? A. S<p 
that I could put my hand on the door as it was pulling 

away. 

Q. What position were you in with respect to the taxij- 
cab, with reference to the front or rear door? A. Well, J 
was probably—if the cab had come to a stop, I was right 
in the center of the rear door. 

Q. Could you recall, going back that far, whether the 
roof of that taxicab was above or below you? A. The 
roof of the cab was—in reference to my— 

Q. (Interposing) To your height. A. The roof of tne 
cab was below me. 

Q. That was what type cab? I mean what make of au¬ 
tomobile was that cab? A. I don’t know the make of the 
automobile. 

Q. Did you arrive at the taxicab with David Edison or 
behind Mr. Edison? A. Oh, he probably was a step pi 
front of me. 

Q. I see. Though you got that close, Officer, as of today 
—or at that time, you were unable to identify any of the 
participants? A. That is correct. 

90 Cross Examination. 
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Q. From where you were standing, were you in a posi¬ 
tion to identify any of the people in the cab! A. No, I 
wasn’t. Dave was on my right and a little in front of 
me at the time. 

Q. You saw where he went, didn’t you? A. I did. 

Q. And he was in a position, wasn’t he, to see who was 
in that cab? 

The Court: That calls for a conclusion on the part of 
this witness. 

i 

Q. He was in front of you. A. That is right. 

Q. And the reason you couldn’t identify the participants 
was because he was in front of you? A. He obscured my 
view. 

Q. Yes. Now, where was he with respect to the cab 
door? A. Just, oh, a step in front of me, and to my right. 

Q. That is all—to your right? Meaning to the front 
part of the cab or the back part of the cab? A. It would 
be to the front of the cab. 

• •••••••• 

91 Redirect Examination. 

• •••••••• 

Q. Well, just a moment. Do I understand you to tes¬ 
tify that you were standing about the center of the rear 
door? Is that correct? A. That is correct. 

Q. And he was standing to your right? A. To my right. 
Q. That would put him toward the front door of the 
cab, isn’t that right? A. That is right. 

Q. Was the door open or closed, the rear door? A. 
The door was just closing. 

Q. Was Mr. Edison propelled backward by the man in 
the cab? A. Inside? 

Q. Was he pushed backward by a man that kicked or 
pushed him backward? A. Not that I know. 

• *•••••#* 

92 Mollie Hazard was called as a witness by and on 
behalf of the Defendant and, having been first duly 

sworn, was examined and testified as follows: 
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Direct Examination. 

• •••••••• 

Your name is Mrs. Mollie Hazard? A. That is right; 

i 

• # • • • • • • . • i 

93 Q. Do you know Alfonso L. Bookout seated here? 
A. I do. 

Q. How long have you known him? A. Since April, 
1944. 

Q. Was he employed by you? A. Yes, he did painting 
and he did plastering and odd jobs around the rooming 
places. I at that time had three or four houses and apart¬ 
ments. He often paid his room rent like that. 


Q. Calling your attention to March 20, 1947, was there 
anything about that particular day, the evening of that 
day, that you can recall with reference to Alfonso L. Book¬ 
out? A. Yes, I was in there eating— 

Q. (Interposing) Where, now? Where were you? You| 
said you were “in there”? A. In Ship’s Grill. 

Q. Where is that? A. At Eleventh and N Streetsj 
94 Northwest, almost directly across from this house 
I lived in at that time. 

| 

Q. How late did you see him there? A. I would sa^ 
between 7:30 or 8‘o’clock. 


Q. Do I understand you to testify now, Mrs. Hazard, 
you saw this man Bookout, your boarder, at Ship’s GrilJ, 
about 7:30 that evening? A. That is right. I saw 
95 him go out. . He went out alone with this suit on 
the hanger, and I just supposed—I didn’t recognize 
it as being his. He had previously worked, since he had: 
been at my place, at a cleaners on Georgia Avenue. I just 
guessed it, I guessed that was a suit he was returning 
home. 

Q. Where is Ship’s Grill, Mrs. Hazard? A. Eleventh 
and N. 

Q. Northwest? A. Northwest. 
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Cross Examination. 

• 1 * * • • * • • • 

Q. How long do yon say Mr. Bookout was living with 
yonf A. Oh, off and on since 1944. 

• ! . • • • • • • • • 

97 Q. You say it was around 7:30 he left there? A. 
I should say 7:30 or 8. 

Q. You are not sure; it might have been 7:30? A. That 
is right 

'Q. Might have been 7? A. Might have been 7. 

• ••••••*• 

Alfonso L. Bookout, the Defendant, called as a witness 
in his own behalf, having first been duly sworn, was exam¬ 
ined and testified as follows: 

Direct Examination. 

1 Q. Your name is Alfonso L. Bookout? A. Yes, sir. 

98 Q. Calling your attention to March 20 of this year, 
specifically with reference to that afternoon, could 

you tell us—recall what you were doing that afternoon, 
the afternoon of March 20? A. I was drinking. 

Q. Where was that? A. In Ship’s Grill. I had also 
been in a place called Jimmie’s, which is down the street 
between M and N. 

Q. What were you drinking? A. Beer and whiskey and 
rum. 

Q. How long did you remain at the Ship’s Grill? A. I 
went down there early in the morning, about 10 o’clock. 
It might have been earlier. And I don’t know how long I 
stayed there; I guess around—I guess I stayed till about 
12 or 12:30, continued drinking all the time, talking. 

The Court: 12 or 12:30 in the day time? 

The Witness: Yes, sir. 

By Mr. Goldstein: 

Q. How about that afternoon? A. When we left there 
we went and bought a bottle of whiskey, a pint, rather, 
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and we drank a little more than half of that, and then we 
went to Ship’s Grill, Frank and I, rather. I don’t recall— 
I don’t know whether there was someone else with ns, 
or not. Off and on there were, bnt it has been a long 
time ago, and I don’t remember who it was. 

• ••••••••• 

99 Q. Do you recall about 8 o’clock driving a taxicab? 
A. No, sir, I don’t. 

Q. Do you recall being on E Street, Northwest? A. No, 
sir, I don’t, not at that time nor any other time on that day. 

Q. Did you drive the taxicab which was in the robbery 
of the Kogod Liquor Store on the evening of March 20? A. 

I don’t think I could even have drove a wheelbarrow then. 

Q. That evening—Was it necessary for you to go to the 
hospital? A. Yes, sir, it was. 

I 

• • • * • • • • * 

100 What I must have done was pass out on the bed, 
because pretty soon Abernathy was knocking on the 

door and calling my name, and he told me to go ahead and | 
get dressed, he wanted to go out and pick up some girls, 
so before we left a girl named—a lady named Dorothy 
Harris came in. She wanted to use the telephone, and Aber¬ 
nathy gave her a drink from a bottle of whiskey he had, and 
as soon as I finished dressing we went out and got a cab 
and went down to a place on Sixth and Massachusetts 
Avenue. I don’t know the name of the restaurant. It is 
very small. And I went in, but he told me he wanted to go 
home and change clothes before he went in there, and I 
don’t remember ever seeing him again after that. I don’t 

remember much happened, except for- 

Q. (Interposing): You don’t deny ever having met Aber¬ 
nathy or Hart, do you? A. No, sir, I don’t. 

• ••»**••• 

101 Q. You don’t recall exactly what happened that 
night, do you? A. No, sir, I remember being in this 

beer joint at Massachusetts Avenue and Sixth Street. J 
am not sure what time. It might have been about 11:30 or 
11. I am not positive. But I think I remember buying a 
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drink for someone; that is, there was a group at the table, 
and I knew one of the girls or two of the girls that was 
sitting with these service men, and I bought a drink—that 
is, a round of drinks for them. After that I don’t remem¬ 
ber—leaving there, I mean. 

Q. What was the first time you knew anything about this 
robbery? A. Well, the next day I woke up at jail, in a pre¬ 
cinct, and the officers wanted to know if I wanted to pay 
the $10 collateral to get out, and I said yes, or asked me if 
I had any money. I said yes. 

Q. That was for what, drunkenness ? A. Yes, sir. 
»•••#***• 

102 Q. WTien these officers arrested you, did you know 
what they were arresting you for? A. No, sir, I 

didn’t. 

Q. They didn’t tell you? A. At first they didn’t. I 
thought may be they wanted me for the automobile I had. 
It was Mrs. Hazard’s and I had had it about two or three 
days, and I mean, I didn’t come back in. She had threat¬ 
ened if I stayed out like that it would worry her about the 
automobile, because someone had stolen her car once before, 
wrecked it, and cost her some money; something like that. 
She was afraid if I got in an accident out of town it would 
cost her money, or an awful lot of money. 

Q. Did not the officers tell you they were arresting you 
for a robbery? A. No, sir, not until we were on our way 
back—to come back here to Washington. 

• •••••••• 

103 Q. When you were brought here to Washington, 
you were taken to the Robbery Squad room and ques¬ 
tioned? A. No, sir. Let us see. I don’t know whether I 
was put in the precinct first, or not. Oh, yes, they did 
take me to the Robbery Squad first 

Q. Who questioned you there? A. Sergeant Bonoccorsy, 
first; and there was a couple, and I don’t know the 

104 names, but there was quite a few officers besides that. 

Q. You have been in trouble with the police be¬ 
fore? A. Yes, sir, I have. 



7 • ■ ' “ 
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Q. Do you have a previous record? A. Yes, sir, I have. 

Q. What is that? A. I was charged with a misdemeanor, 
obtaining money under false pretenses; that is, bad checks, i 
There was 11 charges of them back in 1943. That was 
while I was in the Marine Corps. This buddy of mine, I 

had leave- , 

The Court: We don’t go into that. You were charged 
with taking money by false pretenses. What was the out¬ 
come of that case? i 

The Witness: A conviction. I can’t remember the exact— 

I think that was—-well, it all added up to a year and a 
thousand dollar fine due to all the charges. 

• • • • • * • • • I 

Q. Anything else? A. Yes, sir, there was an automobile, 
unauthorized use of an automobile that I was charged with. 

I pleaded guilty to it, but I mean pleaded not guilty to it so 
I could have a chance to explain to the Judge what hap¬ 
pened, and it was understood, and I was given probation; 
rather, a suspended sentence. And there was another 
charge about assaulting a police officer. That night I was 
as drunk as I was the night of March 20, out on my 

105 feet, so what happened- 

The Court (interposing): No, we don’t want to go 
into that; what happened to that case? 

Mr. Goldstein: Wait a minute; the Judge asked a ques¬ 
tion. 

The Court: What happened to that case? 

The Witness: I pleaded guilty to it, and was fined $100 
and paid the lawyer $120. 

• •*•••••* 

106 Q. As to those admissions, have you anything to 
say as to how those admissions were obtained from 

you? A. Yes, sir, I believe that—whether they tried to 
scare me or not, they did. They had me frightened at the 
time. 

Q. Why were you frightened? A. Because I had had— 

I had had—I knew how they treated me once before. 

Q. How had they treated you before? A. They had 
picked me up. 
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Mr. Molenof: I would like to know who “they” are. 
Excuse me. 

i The Court: Fix the time, please, and circumstances, and 
the officers. 

When was this time before? Also, who were the officers 
involved ? 

The Witness: Sergeant Fuss, Sergeant Cooper, and I 
don’t remember Sergeant Bonoccorsy was there at 

107 the time, or not, but it was about 8 or 10 that had 
picked me up. The time I don’t really know. They 

had picked me up off and on for investigation numerous 
times, trying to get me to confess to something that I hadn’t 
done. They also were trying to run me out of town. When 
I wouldn’t confess- 

The Court (interposing): It was because of this previous 
experience, you say, you were frightened and made these 
admissions; is that it? 

The Witness: The admissions that was put into my mouth 
by their words when they told me practically what to say. 
They said “You did this and you did that, didn’t you?” 
And I had to say yes. 

The Court: The reason why you say you had to say yes 
was because of this previous experience? 

The Witness: Yes, sir, I had been beaten before, and I 
didn’t want it again. 

Mr. Molenof: Now he says he was beaten. I would like 
to know the date or time of that. He says he was threatened, 
first. Now he says he was beaten. Now, I would like to be 
able to negative that. 

The Witness: I was beaten before they had picked me up 
for this charge now. 

1 Mr. Molenoff: When was the time, or approximate time, 
and who were the men that beat you? 

The Witness: It couldn’t be proved, either way 

108 when they did beat me, they didn’t leave marks on 
me. They was clever enough to do that. It can be 

done. 

Mr. Goldstein: Just a minute. 

• •••••••• 
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The Court (interposing): Government counsel has the 
right to have the time and the place of this alleged episodd 

fixed, as well as the witness can fix it. 

< 

******••# 

Q. In other words, how long ago did that happen previ¬ 
ous to this? A. The date that they picked me up on this 
charge was in April; it was about three months before 
that, I believe, they had picked me up, three or four. 

Q. At that time, they beat you? A. Yes, sir, they did. 
Mr. Molenof: Who is “they”? Now, I want to know who 
“They” is? 

The Witness: The officers. The detective sergeants that 
had me in the Robbery Squad room. 

By Mr. Goldstein: 

Q. Who were “they”? A. Detective Sergeant Fuss, 
Bonoccorsy, Cooper, and that is the only names I can re¬ 
member. 

Mr. Molenof: Thank you. 

• **#*•••• 

109 Q. You are not certain about Bonoccorsy? A. No, 
sir, I am not certain about him. 

Q. With what did they beat you? A. Their fists. 

Q. Did they leave any marks? A. No, sir, it didn’t, only 
a bruise here and there that went away in no time. 

Q. As a result of your experience three months pre¬ 
viously -A. (Interposing) Or four months; I am not 

positive. 

Q. Three or four months previously, did you give certain 
statements—make certain voluntary admissions, make cer¬ 
tain admissions to these officers? Did you make certain 
statements to these officers because of your previous ex¬ 
perience ? A. Yes, sir, I did. 

Q. And it was only by reason of your previous experience 
you made this- 

Mr. Molenof: I object to the question. 

The Court Now, of course- 
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The Witness: Because- 

110 The Court: Just a minute. You are not to lead the 
witness, Mr. Goldstein. The matter is very material. 

He has stated the reason why he made the alleged culpatory 
statements as alleged here was because of the fear of the 
police that had been engendered by reason of his previous 
experience. I think that covers it. 

The Witness: And threats. 

' Mr. Goldstein: I think that is pretty clear, Your Honor. 

The Witness: They threatened to do the same thing 
again, only worse. 

Mr. Goldstein: I believe that is all. 

C ross-examination 

«•••••••• 

Q. Where were you around 7:30 or 8 p. m. on the night 
of March 20? A. In Ship’s Grill on Eleventh and Ninth— 
Eleventh and N Streets, Northwest. 

Q. And when did you leave there? A. I am not positive 
of the time that I left there, but I think it was around 8:30, 
9 o’clock; maybe after 9, even. 

Q. You heard Mrs. Hazard testify you left around 7:30, 
did you not? A. Yes, sir. I did. I am not positive of the 
time I left there. 

Q. It might have been 7:30, as she said; isn’t that 

111 right? A. Yes, it might have been. 

Q. Who did you leave with? A. By myself. 

• •••••••• 

Q. Where did you go when you left? A. Home, across 
the street to 1319 Eleventh Street. 

# • * • • • • • • 

Q. How long did you stay at home? A. Until Abernathy 
came and knocked on the door. 

Q. What did Abernathy—You did see Abernathy that 
night, didn’t you? A. Yes, sir. 

Q. What time did he call? A. I am not positive. It 
must have been 9:30, maybe 10 o’clock. 

Q. And it might have been around 7:30 or 7? A. No, sir; 
it couldn’t have been that. 
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Q. How do you know it couldn’t have been? A. Because 
I was asleep when he came to the door, I was passed 
112 out. 

Q. How do you know he came to the door, if you 
were passed out? A. Because he woke me up. 

Q. Were you drunk? A. Yes, sir. 

Q. How do you know it was Abernathy who was there, 
if you were drunk? A. Because he hollered and knocked 
at the door, and woke me up. 

Q. Did you recognize his voice? A. No, sir. 

Q. How did you know it was Abernathy? A. I didn’t 
know whether it was Abernathy or not. 

Q. You saw him there, didn’t you? A. Yes, sir. 

Q. You weren’t too drunk to know who he was when you 
saw him? A. No, sir. 

Q. What happened after you saw Abernathy? A. He 
told me to go ahead and get dressed, we were going down 
to a beer joint and pick up a couple of girls. 

• •••••••• 


113 Q. Do you know whether anybody saw you go out 
with Abernathy? A. It might have been Dottie Har¬ 
ris. Yes, she knows I did. 

Q. She did? Where is she today? A. I don’t know, sir. 
I have letters here stating she knows I was there at the time, 
and the time I left. 

Q. Did you try to subpoena her to be here to testify? A. 
No, I haven’t. I haven’t seen my lawyer enough. 

Q. About what time did you say you saw Abernathy? AJ 
I don’t know. It must have been after 9:30. 

Q. How do you know it was after 9:30? A. Be- 

114 cause Dottie came in about that time. She wanted to 

use the phone to make a call For what, I don’t re¬ 
member. | 

Q. After you saw Abernathy how long did you stay in th$ 
house? A. Just long enough to dress, I believe. 

Q. Then where did you go? A. We went out and caught 
a cab and went down to Sixth and Massachusetts Avenue, 
Northwest, to the beer joint. 
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Q. You were a good friend of Abernathy, weren’t yon? 
A. Not a good friend; an acquaintance. 

! Q. Just an acquaintance? A. That is all. 

• •••••••• 

Q. You had been with him before? A. Only drank beer 
'with him once. 

Q. He knew where you lived, didn’t he? A. Yes, sir, he 
did. 

Q. Under what circumstances did you give him your ad¬ 
dress? A. He came there with Hart one time to see me, 
after I—after I met him. 

115 Q. Hart was a good friend of yours, wasn’t he? A. 
Yes, sir, he was. 

• •••••••• 

Q. (Interposing) Did you see Hart that night? A. No, 
sir, I didn’t. 

Q. Didn’t see Hart at all? A. Not that night. 

Q. All right. You say you went to the hospital that night. 
What time did you get to the hospital? A. I didn’t go to 
the hospital. 

Q. When did you go to the hospital? A. Let me see. The 
next morning I woke up in jail and I was bloody, and cut 
up, one black eye, a broken nose, my fingers were cut. I 
have still got the scars. 

Q. When you left the house, you say around 9:30, where 
did you go with Abernathy? A. To the beer joint, Sixth 
and Massachusetts Avenue. 

Q. About what time did you get there? A. I am not posi¬ 
tive. It must have been around 10:30 or a quarter of 11. 

Q. What time did you leave there? A. Now that I don’t 
know. 

Q. Why don’t you know? A. Because I was too drunk 
I was out on my feet. 

116 Q. When did you get drunk? A. All during that 
day I had been drunk. 

Q. You had been drunk, but you remember well enough 
Abernathy came out to your house; you remember that you 
left; you remember you saw Dottie Harris; and you remem- 
bar when you went to this beer joint. You remember all 
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that, don’t yon? A. Yes, I do, for the simple reason I had 
been sleeping for a while. I mnst have slept for two bom's 
or more, maybe less. I don’t know. 

• •••••••• 

119 The Court: The defense rests? 

Mr. Goldstein: That is right. 

• • * * • • # • I • 

Mr. Molenof: I have one or two rebuttal witnesses. 

• • « * • * * * | • 

Thereupon Otto Fuss a witness heretofore called and 
sworn, was recalled on behalf of the Government in rebut¬ 
tal and, being previously duly sworn, was examined and 
testified as follows: 

Direct Examination. 


Q. Sergeant Fuss, at any time in your acquaintance with 
this defendant Bookout di dyou ever at any time threaten 
him or abuse him, or anything, or did anyone in 
120 your presence threaten or abuse him? A. I did 
not, and no one in my presence did. 

Mr. Molenof: That is all. Your witness. 


Cross Examination. 


# * * * • • • • • 

Q. Didn’t you tell him that if he didn’t confess to t^iis 
you would see that he got what he didn’t get last tin}e? 
A. I didn’t tell him no such thing. As a matter of fact, 
he said he was a darned fool for confessing this case, 
because nobody could identify him. 

• • * • • • * • | • 

122 Q. No officer made any threatening remarks to 

Bookout; is that correct, sir? A. Not to my knowl¬ 
edge, no. 

Q. Were you there all the time? A. Most of the time, 
yes, sir. 

• * * • • • • Co 
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Mr. Molenof: Call Officer Bonoccorsy. 

Thereupon Mmtrio Bonoccorsy * * * was recalled by 
the Government in rebuttal, * • • 

Direct Examination. 

Q. Your name is Munzio Bonoccorsy, of the Metro- 

123 politan Police, assigned to the Robbery Squad, De¬ 
tective Force? A. Yes, sir. 

Q. Were you assigned to the robbery,—the Robbery 
Squad, Detective Force, May 20, 1947? A. Yes, I was. 

Q. Do you know the defendant, Alfonso Bookout? A. 
Yes, sir, I do. 

Q. Have there been times in the past you have ques¬ 
tioned him? Did you ever question him in the past? Just 
answer yes or no. A. Not prior to April 21, sir. 

Q. All right. 

Now, did you have occasion to question him concerning 
the alleged robbery of a liquor store at 44 E Street, North¬ 
west? A. Yes, sir, I did. 

Q. During the questioning, did anyone ever question 
him in your presence? A. Did anyone question him in 
my presence? 

Q. That is right. A. Sergeant Fuss and I questioned 
him. 

Q. During those particular times, did you ever threaten 
this man, or did you ever commit any violence on him in 
any way, or did anyone else in your presence? A. I did 
not, sir. 

Mr. Molenof: That is all,—did anyone in your pres¬ 
ence? 

124 The Witness: No, sir, they did not. 

Mr. Molenoff: Your witness. 

Cross Examination. 

• •••••••• 

Q. You, yourself, know you have not previously ques¬ 
tioned him prior to this particular offense; is that cor¬ 
rect, sir? A. Not prior to April 21, sir. 

Q. I see. A. Of this year. 

• • • • * • * • 
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Mr. Molenof: Would you call Detective Cooper? 

Thereupon George E. Cooper called as a witness by the 
Government in rebuttal, * • * 

125 Direct Examination. I 


Q. Will you please state your full name and occupation 
to the Court and jury, sir? A. Detective Sergeant George 
E. Cooper, attached to the Robbery Squad, Police Head¬ 
quarters. 

Q. Do you know the defendant, Alfonso Bookout, sir? A. 
Ido. 

Q. Did you ever come in contact with him in the perfor¬ 
mance of your official duties? A. I did, sir. 

Q. Did you ever question him, sir? A. I did, sir. 

Q. During the course of any questioning of the defendant 
did yen or anyone in your presence threaten him with iny 
violence, or commit any violence on him? A. No, siif, I 
did not, no. No one did in my presence. 

Mr. Molenof: That is all. Your witness. 

Cross Examination. 


Q. Previous to April, on this last questioning of ihis 
man, have you had previous occasion to question him? A. 
I am sorry, sir. I can’t hear you. 

Q. Have you had previous occasion to question 
126 Bookout, prior to April of this year? A. It was 
only April—before April of this year that I ever 
questioned him. 

Q. You never questioned him before? A. Before pat 
is when I did question him. I did not question him on 
this case. 

Q. I am sorry. How many previous occasions have you 
questioned him on? A. On one other case, sir. 

Q. On that previous occasion, did you ever make-^tell 
him that if he did not tell you the truth you would hit 
him? A. I did not. 
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Q. Did you tell him if he did not tell the truth, he would 
get the full benefit of your experience? A. I did not. 

Q. Did any other officers there do that? A. When I 
questioned him? 

Q. Yes, sir. A. No, sir. 

Q. How many other officers were there? A. Sergeant 
Hunt was there when I questioned him at the time when 
I had him. 

Q. Did Sergeant Hunt strike him with his fist? A. I 
did not see anyone strike him. 

• •••••#•• 

127 Q. You never struck him at all? A. No, sir. 

Q. Did you ever make any promises to this man? 
A. No, sir, I did not. 

• •••••••• 

132 Mr. Goldstein: I wonder if we could approach the 
bench on the matter of instructions? 

(Thereupon, counsel approached the bench and the 
1 following proceedings were had, out of the hearing of 
the jury): 

Mr. Goldstein: On the matter of the instruction as to 
the testimony as to exculpatory statements— 

The Court: Well, with reference to the exculpatory 
statements on the part of Abernathy, Abernathy ad- 

133 mits that he perpetrated the crime, and as a conse¬ 
quence by virtue of that admission and for that he 

has been convicted. Such conviction can be used to im¬ 
peach his credibility as a witness and reflect upon his 
worthiness of belief. 

Mr. Goldstein: Wliat about Bookout, the weight of the 
detectives ’ statements, if the jury do not believe that force 
was used? 

The Court: Oh, I will give the usual charge on confes¬ 
sions. I think what I will do—You have completed? 

Mr. Molenof: Yes. 

The Court: I think I will suspend until tomorrow morn¬ 
ing, give you that chance. You will feel much better in 
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the morning. We will all feel better, 
is it? 

Mr. Goldstein: Yes. 

The Conrt: Very well. 


That is all 


rigbtj, 
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Charge to the Jury. 


The Court (McGuire, J.): Members of the jury, the de¬ 
fendant in this case is charged with the crime of robbery. 

From the evidence adduced here specifically he is charged 
with being the driver of a get-away car, a taxicab, which 
was used in the perpetration of a hold-up of a liquor store 
in the District of Columbia, and within the jurisdiction of 
this Court on the evening of March 20, 1946, the robber^ 
he is alleged to have participated in as the driver of thpt 
vehicle, with two others. 

You are not concerned with the fate or the fates of thp 
two others. 

The only matter before you is the fact of the charge by 
the Government of this defendant with the crime of rob¬ 
bery. 

Now, in that connection it is well to know this very im¬ 
portant aspect of the law: 

One who aids, assists, or connives with another in the 
commission of a crime is a principal. That is a very old 
principle of our law and had its origin in this country 127 
years ago, in 1820, in the Commonwealth of Massa- 
158 chusetts, the case in which Daniel Webster was the 
prosecuting attorney. The case was involving mur¬ 
der of a sailing sea captain, Captain Joseph White, and 
there were two brothers charged with that murder. Ope 
of them actually participated in the crime, he actually did 
the killing. One of the others, either one of the children, 
or maybe the other brother, was on the street away from 
the house watching for the police or passers-by who might 
be disturbed by anything that may have occurred in the 
nature of an outcry in the dwelling. 

That was the first time in this country the question was 
raised as to whether or not the man in the circumstances 
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under which that individual was watching for the police, or 
just a late passer, could be charged with the crime of mur¬ 
der, and the Supreme Judicial Court of the Commonwealth 
of Massachusetts held he was just as much a participant 
as the man who actually wielded the dagger and took the 
life of Captain White. 

So, since that time in this country by statute, in all of 
our States, and by statute in the United States, it is now 
described that one who aids, assists or connives with 
another in the participation of a crime is a principal just 
as much as a participant in the crime itself, as though he 
actually wielded the knife and held the gun, and you are 
so instructed. 

• ••••*••• 

162 Now, the Government’s evidence places this man, 
this defendant, at the wheel of a taxicab on the night 

of this hold-up. 

You have the direct testimony of the witness Edison who 
identified him, if I recollect the evidence correctly, 

163 at Police Headquarters, and also identified him here 
upon the stand. 

Now, we can be mistaken in the matter of identity. It 
depends a great deal upon circumstances. We may think 
we see things we don’t. But you have the testimony of 
that individual. Give his testimony such weight as you, 
the jury, think, applying the general test that is to be given 
to all witnesses who appear there upon the stand, such 
weight as you, the jury, think under all the circumstances 
it is entitled to. 

You have the testimony of the witness Abernathy, a con¬ 
fessed participant in this crime, who said he didn’t know 
Mr. Bookout very well and hadn’t seen him except on 
various occasions. 

Then you have the testimony of the defendant himself 
who places himself in the company of Abernathy on the 
night in question. The defendant took the stand and ad¬ 
mitted he was in Abernathy’s company on the night in 
question, while Abernathy testified he hadn’t seen him for 
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some time, the inference being he hadn’t seen him at all oii 
the night in question. 

• ••••••• 

Then yon come to this aspect of the case, so-called adj- 
missions against interest, a so-called confession by thi^ 
defendant of his participation in the crime. 

164 Now, a confession is a voluntary admission or a 
declaration by a party of his agency or participa¬ 
tion in a crime. 

If a confession is freely and voluntarily made by a per¬ 
son accused of crime that confession, that admission, i^ 
of great weight, because individuals ordinarily don’t con¬ 
fess to things unless that confession is true. Under ordk 
nary circumstances men don’t admit the fact that they 
have committed a crime or they participated in a crime, 
unless that confession is true. 

Now, you have the testimony of the defendant himse 
who admits that he admitted participation in the crim^, 
but claims that by virtue of his previous experience wi 
the police he was afraid that if he didn’t admit participa¬ 
tion in the crime, then physical force would be appli 

You have the testimony of Abernathy who says he im¬ 
plicated the defendant Bookout in the commission of tl|e 
crime because on a previous occasion, he, himself, had suf¬ 
fered physical violence at the hands of the police. 

We are not trying the Police Department in this case, 
and we are not trying the Government in this case. It is 
the duty and the function of the Police Department and 
the Government to present evidence of the commission of 
crime. 
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• * * 


the test that you must apply to the admission 
of the defendant Bookout, of his participation in 
the crime, is whether or not it was voluntary. If it was 
voluntary, then you are instructed it is entitled to great 
weight, for the reasons that have been given, and if it was 




not voluntary, then yon are instructed to disregard it en¬ 
tirely. ' 

• • • • • ' • * * • 

(Thereupon, at 11:12 o’clock a. ra. the jury retired 
to consider of its verdict.) 

(Whereupon, at 11:30 o’clock a. m., the jury re¬ 
turned to the court room, * • * 

The Clerk: What say you as to the defendant, Alfonso 
L. Bookout? 

166 The Foreman: Guilty. 

The Clerk: Members of the jury, your foreman says you 
find the defendant Alfonso L. Bookout guilty as indicted, 
and that is your verdict, so say you each and all? 

(The jurors indicated in the affirmative.) 

• * • • • • • • * 
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